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Locating Heirs 
to Estates 


We are pleased to discuss 
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complimentary brochure without obligation. 
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WHY ARE MORE AND MORE 


ATTORNEYS CHOOSING EX LIBRIS? | 


Because all the corporate components are Each Ex Libris also includes: 
securely contained in one elegant package. 20 lithographed share certificates 
in a separately bound section with 
full page stubs. Each is 
numbered and imprinted 
with name, capitalization, 
state and officers’ titles. 


* Never misplace a seal again. The customized 
seal is enclosed in a zipper pouch. 


* The Ex Libris® corporate outfit is designed 
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Subchapter S Materials, Medical/Dental reim- 
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poration Act). Our exclusive cor- 
porate record tickler. Mylar 
‘\. reinforced tab indexes with 
“five positions. Transfer 
ledger, 8 pages, bound in 
separate section. 
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No. 10 Basic Out $44.00 
No. 20 with Printed Mi 


Charge to American Express, 
MasterCard or Visa 


Excelsior-Legal 


New York * Georgia ¢ Illinois * Texas 


Excelsior-Legal Southeast, Inc. 
PO. Box 889, Norcross, GA 30091 (404) 449-5091 
To place your next rush order into immediate production 


call toll free 1-800-241-8816. 
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LETTERS 


Due on sale clause: forcing the issue 


The last time the Journal published a 
due on sale clause article, I was 
constrained to write about it, and do so 
again. Mr. Turner’s article was quite 
interesting. 

A rather noticeable omission from his 
list of advantages of the declaratory 
action gambit is the probability of not 
having to pay the lender’s attorney’s fees 
in such litigation. Since those attorneys 
are not enforcing their client’s rights upon 
a default, the lender will probably be 
forced to foot its own legal bill. This 
assumes, of course, that there has been no 
transfer of title or other grounds for a 
foreclosure counter-claim at the time the 
declaratory action is filed. 

More importantly, however, is the 
question who, or what type of proposed 
sale, can wait for an end to such litigation 
before being consummated. Surely the 
buyer will insist that he not be required 
to close until all litigation, including 
appeals, has terminated. And, surely, the 
buyer will want some cut-off date after 
which his obligation to purchase may be 
terminated. And, surely, the contract in 
question is discoverable by the lender, 
and just as surely the lender can extend 
the litigation just about as long as it wants 
to via the appeal process. 

It is my belief that the declaratory 
action idea is one which should be 
considered, but that it will probably have 
to be rejected in most cases because of 
the practicalities of the marketplace. 

In closing, I might add that I cannot 
imagine how a United States Supreme 
Court ruling could have a_ greater 
economic effect on a greater number of 
citizens than its anticipated ruling on the 
due on sale clause. 

NussBAuM 
Jacksonville 


Not mere money-getting 

President Smith, in his writing of 
“Honest Abe and Charlie the Tuna” 
(President’s Page, April 1982) mentions 
that the recent United States Supreme 
Court decision, In The Matter of R 


M.I. is contrary to the present 
provisions of DR1-101 and DR2-105 of 
our Code of Professional Responsibility. 
The decision of the Court in that case 
goes much further than the limitation on 
the authority to regulate advertisement to 
that which is inherently misleading or 
that which has proven to be misleading in 
practice. In that particular case, the 
attorney had mailed directly to 
nonclients, advertising material. This 
case has a drastic effect upon DR2- 
101(C) (5), DR2-101(E) and DR2-103(A). 


This decision must be considered in the 
light of advertising taking the form of 
direct solicitation. 

President Smith relegates lawyer 
advertising to a matter of taste and has 
expressed his view “that so long as 
advertising was not deceitful or 
misleading, it should be permitted.” 
President Smith is certainly entitled to his 
opinion, but I, for one, agree with the 
Florida Supreme Court in State ex rel 
The Florida Bar v. Dawson, 111 So.2d 
427 (1959) when it stated, 

Altough (sic) we agree with Mr. Lincoln that “a 
lawyer's time and advice are his stock in trade” 
we do not conclude from this that the service 
of a good lawyer is something that can be 
found in a bargain basement or located on the 
shelves of a super market or traced through the 
want ad columns of the daily newspaper. 
Indeed Mr. Drinker in his splendid treatise on 
Legal Ethics suggests that the primary 
characteristics which distinguish the legal 
profession from a commercial enterprise are a 
duty of public service in which one may attain 
the highest eminence without making much 
money. It is a relationship as an officer of the 
court to the administration of justice which 
requires sincerity, integrity and reliability. It is 
a relationship to a client which demands the 
highest degree of fidelity. It isa relationship to 
one’s colleagues characterized by candor, 
fairness and a positive unwillingness to resort 
to commercial business methods of 
advertising and making inroads on_ the 
practice of competitors by direct solicitations 
and through the media of compensated 
representatives. Drinker on Legal Ethics, p. 5. 
We have many times announced our 
conviction that a lawyer is charged with the 
great public responsibility of aiding in the 
administration of justice and as one court has 
so aptly said that a lawyer should view his 
work “not as mere money getting but as a 
service of the highest order, not as a mere 
occupation but as a ministry.” 

Jerry A. DEVANE 
Lakeland 


Caution advised 

I would like to comment on Mr. 
Turner’s brief article concerning due-on- 
sale in the April 1982 issue of The Florida 
Bar Journal. Unfortunately, the article 
was too brief. The article failed to 
adequately address a complex legal issue 
and may encourage the uninitiated to 
tread where they ought not. To-wit: 

1. Lockwood is an aberration. 

2. Lockwood dealt with due-on-sale 
language not commonly found in the 
form instruments generally in use after 
1976. 

3. Most lenders will not push the issue 
to suit anyway. 

I must encourage any mortgagor con- 
templating an assumption and subse- 
quent due-on-sale dispute with a federal- 


ly chartered savings and loan to first fully 
read and analyze the opinions contained 
in Price v. Florida Fed. Sav. & Loan 
Ass’n., 524 F. Supp. 175 (M.D. Fla. 1982) 
and First Federal Sav. & Loan Ass’n. of 
Gadsden County v. Peterson, 516 F. 
Supp. 732 (N.D. Fla. 1981). It would also 
be worthwhile to review the circuit court 
order of Judge Carl H. Harper of the 15th 
Judicial Circuit concerning Fidelity 
Federal Sav. & Loan Ass'n. of West Palm 
Beach v. Atwater, No. 81-140 (Mar. 9, 
1982). 

I will be the first to admit that due-on- 
sale is anything but a settled issue. It will 
not, however, help resolve the issue to 
have mortgagors rushing into suits for 
declaratory relief on the basis of some 
vague implied admission of nonimpair- 
ment of security. Attorneys’ fees are the 
only thing which will be gained from 
such disputes. 

I caution mortgators’ attorneys to ex- 
amine fully history, precedent and recent 
developments prior to plunging into such 
declaratory suits. It has been my experi- 
ence that mortgagees’ attorneys are quite 
willing to share their wealth of extensive 
research and experience with a potential 
litigant. Once the mortgagor or his at- 
torney is fully informed and has a grasp 
of all the issues, the expenses and burdens 
of litigation are often avoided. 

If Mr. Turner was really attempting to 
address due-on-sale only in those situa- 
tions not involving federally chartered 
savings and loans, then his thesis gains 
some validity. Woodcrest is not on point, 
however, and Lockwood still concerns 
old, not atypical language. Mortgagors 
who force the issue may have more 
forced on them than they desire. Caution 
is well advised in this area, even in the 
Second District. 

Davin W. Witcox 
Bradenton 


Practice-oriented article 

My compliments to the staff, as well as 
attorney J. B. Spence, for the excellent ar- 
ticle on voir dire in the April 1982 issue of 
The Florida Bar Journal. It is one of the 
best trial practice-oriented articles pub- 
lished by The Florida Bar Journal. Again 
my compliments! 

Karu N. KLockars 

Chicago 


Sensibilities shaken 

I feel obligated to write with regard to 
the editorial by Florida Bar President 
Samuel S. Smith, which appeared in the 
April 1982 Florida Bar Journal, which 
concluded that the Bar should not get 


(Continued on page 510) 
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published the specific response times you can expect for key title services. 
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time it will take for American Title to complete every facet of its service. And 
usually, we'll beat our published schedule. 
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american title insurance company 
1101 Brickell Avenue, Miami, Florida 33131. (305) 374-4300 


Affiliated Companies: The Title Insurance Corporation of Pennsylvania, 
Columbia Real Estate Title Insurance Company. 
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Smith 


PRESIDENT 


The buck stops there 


Traditionally, the President’s Page 
in this issue is devoted to a recap of 
the accomplishments of the previous 
year. Although I am proud of the ac- 
complishments made by The Florida 
Bar this year, they are not mine but 
rather the efforts of the staff, section 
and committee people whose reports 
fill the pages of this issue. 
Accordingly, at the risk of being 
considered a nontraditionalist, let me 
use this last opportunity to discuss the 
future rather than the past. 

In this past year this page has 
covered topics such as pro bono legal 
services, Florida Bar dues, lawyer 
competence, continuing legal 
education, lawyer advertising, 
lobbying, referral fees, affiliate 
memberships, and the interest on 
trust accounts program. 

Although much work has been 
done in these areas, there are many 
decisions to be made by our 
profession. Should lawyers be 
required to undergo periodic 
retesting and _ re-examination to 
establish their continuing fitness to 
practice? Should lawyers be 
required to carry malpractice 
insurance at certain minimum levels 
for the protection of their clients? 
Should the membership of the Bar be 
opened on an associate or affiliate 
basis to administrators, legal 


assistants, law school students and 
faculty members? 

Should lawyers who maintain trust 
accounts be required to post surety 
bonds to protect their clients from 
defalcations, in lieu of the Clients’ 
Security Fund? What type of spot 
audits should be conducted on trust 
accounts and based on what 
grounds? What are the restrictions on 
a lawyer’s right to advertise and 
should the Bar assist its members to 
advertise their services? 

The ABA’s Kutak Committee and a 
Florida Bar committee are studying 
changes to the Code of Professional 
Responsibility covering a wide range 
of issues. On July 1, a new board 
created by the Florida Supreme 
Court will review the two present 
areas of certification and possible 
new areas to be certified. It will also 
recommend the continued existence, 
expansion or reduction of the Florida 
Designation Plan. Lastly it will 
provide guidelines on lawyer 
advertising, not only as it relates to 
designation and certification, but 
also by lawyers not involved in either 
of these plans. Each day will bring 
new and different issues to be faced 
by The Florida Bar and the legal 
profession. 

All in all, these will provide great 


challenges to the future leadership of 
The Florida Bar. Many more issues 
will need resolution as the practice of 
law continues to change. 

Approximately one year ago when 
I was sworn in as president of The 
Florida Bar, I undertook the 
obligation to lead this organization 
with the assistance of our superb 
staff, the Board of Governors and the 
hundreds of members who 
contribute their time and efforts. 
However, notwithstanding all of this 
available help, I believed that the 
ultimate responsibility for the Bar’s 
actions, or lack of action, rested with 
me. Now having completed my year 
in office, I realize that the challenges 
facing the profession continue to 
grow and the responsibility for 
dealing with these in a responsible 
manner should fall not only on the 
president and Board of Governors, 
but upon every member who is 
concerned with the future of the 
profession. 

I look forward to continuing my 
participation in section and 
committee work and contributing 
whatever I can to our profession. I 
will watch the future with interest, 
but there will be one significant 
change—the buck will no longer stop 
here, it will stop there. O 


LETTERS 


(Continued from page 508) 

involved with the regulation of the 
question of taste of advertising by 
lawyers. 

During a recent vacation in Florida, 
during February of 1982, my sensibilities 
were shaken when I observed a television 
commercial advertising the services of a 
law firm, which contained an 
endorsement by a professional football 
player for the Miami Dolphins, who is 
neither a lawyer, or a member of any bar 
association. 

I have no recollection as to the name or 
address of the law firm, nor is it 
important. 

What disturbs me most, is that the 
solicitation of business in this manner, by 
attorneys, is so undignified and 
distasteful, that steps should be taken to 


immediately curtail or limit this type of 
advertising. 

It creates a perception by the public 
that the services of the legal profession 
are no different than selling appliances, 
automobiles, or any other product which 
would customarily use the endorsement 
by a professional athlete for promotional 
purposes. 

Howarp E. BERMAN 
Yonkers, N.Y. 


Do You Have Another Opinion? 


This column is open for ideas 
and comments concerning issues 
of importance to the legal 
profession. If you have a response 
to suggestions presented on these 
pages, the Journal invites you to 
submit them for publication. 
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The bottom line 

Confused by the maze of 
computer jargon? Then let's get to 
the bottom line—talk is cheap. 
Custom Management Systems 
could talk about the sophisticated 
features our systems offer, but we 
prefer that you witness these 
features first hand. Purchase one of 
our systems and if it doesn't live up to 
our word, we'll buy it back.* 


*Minus minimal installation and monthly usage 
charge. 


Utilizing 4» DataGeneral 


with over 100,000 systems installed 


Specializing 
in the legal community 

Each of our systems was designed 
by CMS's ownR & Dstaffto meet the 
stringent demands of today’s legal 
office. Marketing exclusively to the 
legal community, CMS is prepared to 
back each sale with the specialized 
support you desire. 


CMS and Data General 

All of CMS'’s systems are totally 
supported by the Data General 
Corporation—the world’s second 
largest supplier of office computer 
systems. Hence, your investment is 
backed by the full support services 
of both Data General and CMS 
working together in a team approach 
to serve you. 


Enough talk for now; let us hear 
from you and we'll tell you how to put 
aCMS system to work for you (Word 
Processing Systems start at under 
$10,000). 


Lusiom 
Management 
oysiems, 


“Serving the Legal Community” 


| | want more info about CMS's 


| [] ‘Risk-Free Word Processing. 
[] Risk-Free Data Processing. 


Name: 


Title: 


Firm: 


City: 
State: Zip: 


Tel #: 


| Send to: CMS P.O. Box 10046 
| Tallahassee, FL 32301 
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EXECUTIVE DIRECTIONS 


John EHarkness.Jr 


EXECUTIVE DIRECTOR 


“Dear editor” 


Two years ago when I became 
executive director of the Bar, I also 
became editor of The Florida Bar 
Journal and News. The title of editor 
is more of an honorary one since if it 
were not for the managing editor, 
Linda Yates, neither publication 


would ever be completed. As editor, 
however, I do receive and review all 
letters to the editor. We attempt to 
print as many as we can and we do re- 
spond frequently. Sometimes the 
president will reply; other times I do. 

In a number of my columns I have 
asked for feedback. Feedback is 
necessary in any enterprise to 
determine if you are succeeding with 
your mission or not. Your feedback 
enables us to reevaluate our 
objectives and programs. 

The following are examples of 
feedback through letters to the editor: 

One member, commenting on our 
criminal justice system, advocated: 

1. The death penalty should be made 
mandatory in all murder or attempted murder 
CRESS . 

2. The defense of insanity in murder or 
attempted murder cases should be completely 
abolished. 

3. There should be only two issues for the 
jury—giuilty or not. In all criminal cases under 


state law the federal courts should have no 
jurisdiction to interfere! 


Letters such as these about our 
system of criminal justice are usually 
forwarded to the appropriate section 
of the Bar. Matters like these are of a 
legislative nature and the 
practitioners in the substantive field 


of law are better able to respond. 
Other letters concern programs of 

the Bar. A number of attorneys 

objected to mandatory pro bono: 


Further to the correspondence generated in 
response to Neil Berman’s position on 
mandatory pro bono services, I for one, object 
to any requirement that all attorneys engage in 
such endeavors due to the undoubtedly 
deleterious effect that any requirement that 
house counsel for land developers and public 
utilities together with senior counsel for 
insurance defense firms mandatorily defend 
landlord tenant cases or child support 
arrearage or similar actions is likely to have on 
my malpractice insurance premiums which 
are already quite high enough to suit me. 
Another member stated: 


Free legal service is no more a public right 
than free groceries, free housing, free medical 
care or free anything. It is simply beyond my 
comprehension to understand why lawyers 
are expected to provide free legal service but 
yet doctors, court reporters, process servers, 
legal secretaries, and other members of the 
judicial system are not similarly required to 
donate their services. 

The Board of Governors’ vote 
against mandatory pro bono was 
partially due to letters such as these 
and phone calls from members 
objecting to the mandatory aspect. 


One attorney wrote about the lack 
of attorneys who offer themselves 
for leadership Bar roles. 


Two recent headlines in The Florida Bar 
News present a sad commentary on the state 
of affairs of our Florida Bar. These headlines 
read: “William O. Henry named president- 
elect as nomination deadline brings no 
opponent,” “Ten declared elected to Board, 
fourteen on March | ballot.” 

Even more tragic is the fact that these 
headlines are most probably representative of 
elections being held throughout the state in the 
local bar associations. 

No matter what the reason, the most serious 
problem faced by those running and 
administering The Florida Bar is to solve this 
problem. 

To me the healthiest situation The Florida 
Bar could enjoy would be to have 10, 20, 100 
lawyers vying for each of the offices on both 
the local and state levels. If the leaders of The 
Florida Bar who are now being elected 
without opposition really want to make their 
service a meaningful one they can do so by 
addressing and working to solve this problem. 
Perhaps, all their efforts will be for naught, 
but at least the effort must be made. 

We have had a_ few letters 
concerning the proposed dues 
increase. One out-of-state member 
suggested: 


One method of reducing future increases in 
dues and holding down expenses of the Bar 
would be to allow nonresident members to 
place themselves in a special category. They 
would not receive copies of The Florida Bar 
News, The Florida Bar Journal nor the annual 
Florida Bar directory, nor any notices of 


continuing legal education seminars. They 
would, however, remain active members of 
the Bar entitled to the same right to practice in 
the State of Florida as all other lawyers. 

I believe that this special status should be 
considered and along with it a reduction in 
dues for nonresident members. 

Another suggested “holding the 
line” on CLE. Two members 
responded concerning the proposed 
change in the approval of dues. One 
said, “Let us use the right of proxy,” 
while another wrote: 


Surely the Board jests in seeking repeal of 
the membership’s vote on dues increase 
proposals; otherwise, it’s hubris, and then we 
“vote the rascals out.” 

While we do receive complaints in 
our feedback, it is helpful. Many 
times we are able to cure a 
misconception. For example, the Bar 
travel program more than pays for 
itself, including overhead. Another 
fact is that CLE does not make a 
profit. Registration fees and book 
prices are set at a level to break even. 

A recent study revealed that a 
dissatisfied customer tells an average 
of ten persons about his negative 
experience with a product, while a 
satisfied customer tells an average of 
only five persons about his positive 
experience. The same thing holds 
true for letters. The News can carry a 
dozen positive, informative stories 
but the one story that will elicit 
letters will be the one which 
mentions a problem. 

However, any feedback is better 
than none. How can we expect to 
improve if we never know where we 
are in the delivery of services? —we 
need your views. 

In our letters we also hear about 
things we never knew about: An out- 
of-state attorney wrote: 

Two years ago members of The Florida Bar 
residing in the greater Rochester, New York, 
area felt the need to get together as a group in 
order to better educate themselves on Florida 
law and to attend to other Florida Bar matters 
of interest to them. Out of this gathering, came 
the Florida Practice Committee of the 
Monroe County Bar Association. We are now 
entering our third year of operation. In the 
past two years we have made frequent use of 
video-tapes of Florida Bar continuing legal 
education seminars and have found them very 
informative. This year we are planning our 
own “Bridge-the-Gap” seminar between 
Florida and New York practice and law. 

This innovative program could be 
copied in other parts of the country. 

If you have news send it; if you 
have questions ask them; if you have 
complaints lodge them. Let us hear. 
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The question of Internal Revenue 
Service access to trust account rec- 
ords has been a topic of concern and 
uncertainty to lawyers.! Whether an 
attorney must comply with an IRS 
demand for the audit of his trust ac- 
count is the subject of this article. 

Basically, two questions of law are 
presented: 


(1) Is information embodied in an 
attorney’s trust account within the 
scope of the attorney-client privi- 
lege?? 


(2) Do the fourth or fifth amend- 
ments protect attorney trust accounts 
from IRS examination? 


Cases involving IRS inquiry into 
attorney trust accounts have involved 
attempts to elicit information from 
two sources: the attorney himself and 
the bank where the trust account is 
maintained. In both situations, the 
IRS usually prevails. Thus, except in 
the limited situations which will be 
more fully discussed herein, at- 
torneys should allow the IRS access 
to their trust account records. 


IRS review of bank records 
In Schulze v. Rayunec,’ Boughner, 
a tax attorney, was retained to repre- 


offering confidential legal services 
to the client. 

The Seventh Circuit was not.per- 
suaded, holding that where it was not 
necessary for the attorney to disclose 
his client’s name to the bank in order 
that the attorney might purchase the 
cashier’s check, records of the bank 
pertaining to the check were not 
clothed with the attorney-client 
privilege.> 

Subsequent developments in the 
law support the proposition that 
bank records are not protected by 
the attorney-client privilege. The 
Bank Secrecy Act of 1970 (Act), 12 
U.S.C. §1829b, requires that all 
federally insured banks maintain 
records of bank account transactions. 
The rationale, as expressly stated in 
§1829b(a)(2), is the usefulness of 
such records in “criminal, tax or regu- 
latory proceedings.” 

The Supreme Court found the re- 
cording requirements of the Act con- 
stitutional in California Banker's 
Assn v. Shultz, holding that 
are... not... neutrals in 
transactions involving negotiable 
instruments, but parties to the instru- 
ments with a substantial stake in 
their continued availability and 
acceptance... .”7 

The Supreme Court upheld the 


Trust Accounts 


sent a taxpayer who wished to re- 


main anonymous, and delivered a 
cashier’s check to the IRS without 
revealing the taxpayer's identity. The 
IRS attempted to summon from the 


issuing bank information which 
would disclose the purchaser’s iden- 
tity.4 The bank refused to comply, 
and the IRS petitioned the district 
court for enforcement of the sum- 
mons. Boughner intervened, in- 
voking the attorney-client privilege 
on the grounds that the bank had 
acted as his agent, and that he had 
forwarded the check in the course of 


By Andrew H. Weinstein 
and Mary T. Kogut 


constitutionality of the disclosure of 
information recorded by banks 
under the Act in United States v. 
Miller.’ Miller claimed that he had a 
fourth amendment interest in the 
records kept by banks, as copies of 
personal records made available to 
the banks for a limited purpose. 
However, the Supreme Court, after 
considering the standards set forth in 
Katz v. United States,® and Couch v. 
United States, found no legitimate 
expectation of privacy in the 
contents of records maintained by 
the banks under the mandate of the 
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Act, stating that checks are not confi- 

dential communications but 
negotiable instruments to be used in 
commercial transactions. The 
information contained in the bank 
records had been voluntarily con- 
veyed and exposed to employees in 
the ordinary course of business. The 
Court went on to say that the lack of 
any legitimate expectation of pri- 
vacy concerning the information 
kept by bank records was assumed 
by Congress in enacting the Bank 
Secrecy Act, the expressed purpose 
of which is to require records to be 
maintained because they “have a 
high degree of usefulness in criminal, 
tax, regulatory investigations and 
proceedings. . .. The depositor takes 
the risk, in revealing his affairs to 
another, that the information will be 
conveyed by that person to the 
government.”!! 

The facts in Gannet v. First Na- 
tional State Bank'? were similar to 
those of Rayunec. Gannet involved a 
situation in which an attorney sent. 
the IRS a cashier’s check on behalf of 
an unidentified client to satisfy an 
unpaid tax obligation. The IRS sum- 
moned the bank’s records 
concerning the purchase of the 
cashier’s checks and the source of 
funds used in order to ascertain the 
taxpayer’s identity. The attorney, 
claiming that the checks were 
deposited in his trust account to 
facilitate anonymous transmission to 
the IRS in payment of a tax 
deficiency of an unknown taxpayer, 
intervened. The court held that the 
attorney-client privilege is not 
applicable to bank records merely 
because they derive from transac- 
tions involving an attorney’s trust 
account. 


To hold otherwise would be to deny effect to 
the congressional purpose in enacting the 
[Bank Secrecy Act] by allowing attorneys the 
discretion to insulate certain transactions from 
investigation by employing their trust 
accounts. Such a course would contradict both 
case law and statute. 


In United States v. Bank of 
California,'4 the government 
requested that an attorney produce 
complete records of all his personal 
and business transactions in con- 
nection with a routine audit of his 
1972 income tax return. The attorney 
produced most of the requested 
materials, but refused to produce the 
originals of his trust account records 
and unaltered copies of checks 


drawn on his law office trust account 
on the basis of the attorney-client 
privilege. He did provide copies of 
cancelled checks with his clients’ 
names deleted. 

The government served a $7602 
summons on him. He again refused 
to comply, claiming that the produc- 
tion of the trust account records 
would violate the attorney-client 
privilege and the fourth and fifth 
amendments. The government then 
served a summons on the bank, 
requesting production of its records 
with respect to the trust account. At 
the attorney’s request, the bank 
refused. 

The government filed a petition to 
enforce the summons against the 
bank and the attorney intervened. 
The government resisted the 
attorney’s intervention, contending 
that the materials sought were not 
privileged, and that neither the 
fourth nor the fifth amendments is 
implicated by a §7602 summons 
seeking a bank’s records pertaining 
to a law office trust account. 

The attorney argued that the 
disclosure of unaltered checks 
deposited in or drawn upon his trust 
account would necessarily disclose 
the nature of the legal services he 
performed for his clients in violation 
of a state law which requires an 
attorney to preserve the confidences 
of his client. The court held that 
checks deposited in or drawn upon a 
law office trust account are not 
privileged communications, and thus 
no attorney-client privilege exists 
with respect to them in the hands of a 
third party bank, citing Harris v. 
United States. 

In Harris, a _ bank’s records 
concerning a California attorney’s 
trust account were subpoenaed by 
the grand jury. The court found that 
such records, in particular copies of 
checks exchanged between the 
attorney and client, were not 
protected by the privilege. The Bank 
of California court, finding Harris to 
be dispositive, held that the attorney- 
client privilege was not implicated 
by the records. 

The Bank of California court 
further held that the fourth and fifth 
amendment claims would likewise 
fail. Neither the attorney nor his 
clients had a protectable interest in 
bank records because they had no 
legitimate expectation of privacy in 
them.!® The fifth amendment rights 


of the attorney were not implicated 
because the records were the 
property of the bank and were in the 
possession of the bank. Although the 
Code of Professional Conduct 
required the attorney to maintain a 
separate trust account, such records 
were not compelled for purposes of 
the fifth amendment. 


IRS review of attorneys’ records 
A client’s identity is normally not 
protected by the attorney-client priv- 
ilege. 
This general rule has been applied either be- 
cause the court is concerned that the attorney 
claiming the privilege actually has a client, or 
that non-disclosure of the client’s identity 
would prejudice third parties who have a right 
to know their adversaries, or that the client did 


not intend his identity to be kept secret so there 
is no confidential communication.!” 


In Frank v. Tomlinson,"* the Fifth 
Circuit held that an order obtained 
by the IRS, requiring a taxpayer- 
lawyer to produce materials includ- 
ing records showing names of clients 
and materials showing property of 
clients in the hands of the taxpayer, 
was proper, in view of a savings pro- 
vision in the order reserving to the 
court the opportunity to resolve any 
question that might arise by reason of 
the court’s authorizing the taxpayer 
to withhold copies of any privileged 
communications. The identity of a 
client, or the fact that a given indi- 
vidual has become a client are 
matters a lawyer normally may not 
refuse to disclose. 

In Baird v. Koerner,'® the Ninth 
Circuit held that an attorney cannot 
be compelled to divulge the name of 
a client who employs him to mail a 
cashier’s check to the IRS in volun- 
tary payment of deficiencies owed 
from prior tax years. 

Baird, a tax lawyer, had previously 
been employed by the IRS for a num- 
ber of years. Baird discussed with 
certain accountants the income tax 
liability of individual taxpayers.®° 
The accountants concluded that the 
taxpayers’ returns were incorrect and 
that more taxes were owed. The tax- 
payers were not under investigation 
by the government. Baird transmit- 
ted to the IRS a cashier’s check for 
the amount of taxes due. The identity 
of the taxpayers and their names and 
addresses were never disclosed to 
Baird. 

The Ninth Circuit reversed the 
district court insofar as the district 
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court had ordered Baird to reveal 
information about the taxpayers who 
had employed him. The court held 
that an attorney cannot be compelled 
to divulge the names of clients who 
voluntarily mail sums of money to 
the government in payment of 
undetermined income taxes and as to 
which no government audit or 
investigation is pending. 

The court stated that although the 
general rule is that the attorney-client 
privilege does not include the 
identity of the client, whether an 
attorney may be required to disclose 
a client’s identity depends on the 
particular facts of each case.*! An 
exception to the general rule exists 
where the circumstances of the case 
are such that the name of the client is 
material only for the purpose of 
showing an acknowledgment of 
guilt on the part of the client for the 
very offenses on account of which 
the attorney was employed.” 

The court found that the facts of 
Baird brought it within this excep- 
tion to the general rule. The 
voluntary payment of additional 
sums to the government indicated a 
belief on the taxpayers’ part that 
additional taxes were due. The 
reason why the attorney was em- 
ployed was to advise the taxpayers 
what should be done under the cir- 
cumstances. The taxpayers’ names 
were useful to the government for 
one purpose only: to ascertain which 
taxpayers thought they were 
delinquent, so that the government 
could check the tax records. 


KOGUT 
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The Baird court found no fact or 
particular circumstance which 
would outweigh the desirability of 
privilege.” The clients had no suit 
against the government, and had not 
voluntarily submitted themselves to 
the jurisdiction of any court. The 
clients had not employed the 
attorney with reference to any future 
criminal or fraudulent transactions. 
Furthermore, the attorney was not 
relying on any privilege to protect 
himself from criminal charges.*4 

Baird was followed in Tillotson v. 
Boughner,® a decision which 
involved the same transactions as 
Schulze v. Rayunec, discussed supra. 
Defendant Boughner, like Baird, 
delivered a cashier’s check to the IRS 
on behalf of an unnamed taxpayer. 
Boughner refused to reveal the 
identity of the taxpayer on the basis 
of the attorney-client privilege. The 
court held that the identity of the 


In most situations, 
an attorney should comply 
with a request by the IRS 
to audit his own trust 
account records 


client under the circumstances of the 
case was within the attorney-client 
privilege because disclosure would 
have ultimately revealed the 
taxpayer’s motive for seeking legal 
advice. 

In United States v. Ponder,® a 
summons was issued against an 
attorney-taxpayer seeking cancelled 
checks, bank statements, duplicate 
deposit slips, and general ledger and 
cash receipts and disbursements 
journals. The Fifth Circuit found that 
the attorney failed to carry his 
burden of proving that these records 
fell within the attorney-client 
privilege. 

The court stated that the privilege 
applies to communications between 
lawyer and client, and to come 
within the scope of the privilege an 
attorney must show that the 
communication was made to him in 
his professional capacity, for the pur- 
pose of securing legal advice or 
assistance.” The identity of a client is 
normally not within the privilege, nor 
are matters involving the receipt of 
fees from a client normally 
privileged. The summons here was 
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limited to cancelled checks, bank 
statements, duplicate deposit slips, 
and general ledger and cash receipts 
and disbursement journals.2® The 
attorney-taxpayer failed to carry his 
burden of proving that these records 
fell within the attorney-client 
privilege. 

The attorney’s fifth amendment 
privilege against self-incrimination 
was held not to be a defense to the 
summons. Although the summons 
sought personal financial records, the 
attorney made no showing that his 
claim of privilege was justified. The 
court quoted United States v. 
Roundtree, in stating that a 
witness’s remedy is not to voice a 
blanket refusal to produce his 
records or to testify. Instead, 


... he must present himself with his records for 
questioning, and as to each question and each 
record elect to raise or not to raise the defense. 
The district court may then determine by re- 
viewing . . . [the witness’s] records and by 
considering each question whether, in each 
instance, the claim of self-incrimination is 
well-founded.*! 


Instead of selectively invoking his 
fifth amendment privilege, the 
attorney-taxpayer in Ponder broadly 
claimed the privilege. He neither 
specified particular documents nor 
advanced any evidence indicating 
how production of the requested 
documents and _ records would 
incriminate him. 

The fifth amendment privilege 
against compulsory self-incrimination 
is a personal right.*2 Consequently it 
has been held that the privilege is un- 
available to corporations.** The ap- 
plication of the privilege to partner- 
ships was discussed in Bellis v. 
United States.*4 

Bellis, a member of a small dis- 
solved law partnership, refused to 
comply with a grand jury subpoena 
for the partnership’s financial records 
on the basis of the fifth amendment 
privilege. The Supreme Court af- 
firmed a lower court ruling that the 
Fifth Amendment did not apply to 
protect the records involved. The 
privilege was found to be inappli- 
cable to an “organized institutional 
activity.” Commentators have stated 
that Bellis should be read to restrict 
the application of the privilege to 
partnerships and other unincorporat- 
ed associations.> The same rule 
would presumably apply to P.A.’s, 
although this question has not been 
decided in the courts. 

Thus, an attorney faced with an 
IRS demand to audit his trust account 
may be entitled to fifth amendment 


protection if the records belong to 
him personally. In such a situation, 
the attorney should not respond with 
a blanket refusal of examination of all 
records, but should make an 
individual response to each item 
requested.*® However, the privilege 
is of limited practical effect due to 
the fact that many law practices are 
organized as corporations or partner- 
ships, to which the privilege is 
probably inapplicable. 

The fourth amendment protects 
against “unreasonable searches and 
seizures.” However, there are few 
cases in which a taxpayer has been 
able to prevent the IRS from 
reviewing documents on the basis of 
the fourth amendment. It has been 
held that the fourth amendment 
cannot prevent examination of 
“books and records showing receipt 
of money by the taxpayer.”37 And 
since there is no legitimate 
expectation of privacy in bank 
records,*® the same information in 
the hands of an attorney should like- 
wise be subject to examination by the 
IRS. 


Conclusion 

The IRS may attempt to audit an 
attorney’s trust account by demand- 
ing that the attorney produce his own 
records, or by seeking records from 
the bank where the trust account is 
maintained. 

The cases uniformly state that 
bank records are not protected by 
the attorney-client privilege, a hold- 
ing consistent with the purposes of 
the Bank Secrecy Act. Nor are bank 
records shielded by the fourth 
amendment, as there exists no 
legitimate expectation of privacy. 
The fifth amendment imposes no 
barrier to production of bank records 
of an attorney’s trust account because 
the records belong to the bank and 
are in the bank’s possession. And 
while it is true that an attorney may 
be compelled under the Code of 
Professional Conduct to maintain a 
trust account with a bank, such a 
requirement does not constitute 
compulsion in violation of the fifth 
amendment. Bank records, thus, are 
clearly subject to IRS review. 

In most situations, an attorney 
should comply with a request by the 
IRS to audit his own trust account 
records. 

A client’s identity is normally not 
protected by the attorney-client 
privilege.*® This general rule applies 
whether the client or the attorney is 
the target of IRS investigation.” 


IRS Audit of Attorney Trust Accounts 


Target of 
Summons 


Defense 


Bank 


Attorney 


4th Amendment Inapplicable. Miller 


Inapplicable in most cases. See, e.g., 
In re International Corp. 


5th Amendment Inapplicable. Couch 


Possibly applicable if claimed by attorney 
individually. Couch; Ponder. 


Attomey-Client 


Inapplicable. 
Privilege 


Generally inapplicable as to identity of client 
unless disclosure of identity would reveal 
motive for seeking legal advice. Baird: 
Tillotson. Probably inapplicable as to finan- 
cial records. 


However, “. . . there may be circum- 
stances under which the identifica- 
tion of a client may amount to a 
prejudicial disclosure of a confiden- 
tial communication.”4! Whether or 
not a client’s identity may be 
withheld should depend on a 
consideration of the circumstances of 
each case.* 

If identification of a client would 
convey information which ordinarily 
would be conceded to be part of the 
usual privileged communication 
between attorney and client, then the 
privilege should extend to such 
identification in the absence of other 
factors such as the commencement 
of litigation on behalf of the client 
where he voluntarily submits himself 
to the jurisdiction of the court; 
employment of the attorney with 
respect to future criminal or 
fraudulent transactions; or the 
attorney himself being a defendant in 
a criminal matter. 

Because there is no legitimate 
expectation of privacy with respect 
to bank records, the same 
information in the hands of an 
attorney should not be protected by 
the fourth amendment. 

The fifth amendment privilege 
may be available to attorneys con- 
fronted with an IRS demand to 
review trust account records if the 
records sought are the personal 
property of the attorney. 0 


' The IRS provides guidance to auditors for 
auditing attorneys in its Tax Auprt GuIDELINES 
AND TECHNIQUES FOR TAX TECHNICIANS, IRM 
9(11) 4.3: 

“Trust Fund or Escrow Account 


“(1) An accounting feature, peculiar to 
practicing attorneys, is the trust fund or 
escrow account. Some States prescribe 
responsibility for the accounting of client’s 
funds, or funds held in suspense by the 
attorney. The Canons of Professional Ethics of 
the American Bar Association, Number 11. 
dealing with trust property, states: ‘The lawyer 


should refrain from any action whereby 
for his personal benefit or gain he abuses or 
takes advantage of the confidence reposed in 
him by his client. Money of the client or 
collected for the client or other trust property 
coming into the possession of the lawyer 
should be reported and accounted for 
promptly, and should not under any 
circumstances be commingled with his own or 
be used by him.’ 


“(2) Usually the attorney will deposit into this 
account funds received from the client which 
will be subject to disbursement for various 
reasons. Some will apply to the attorney’s fees; 
some will be disbursed to other attorneys 
and/or other parties to a suit or business 
transaction, and some to expenses. Good 
practice dictates that the attorney clearly 
identify funds withdrawn, and record it in 
another part of his records, but this is not 
always done. 


“(3) The tax technician should be alert to 
determine that the attorney has disclosed all 
special accounts, all accounts with associates, 
all trust fund accounts (since there may be 
more than one), and all partnership accounts.” 
? The attorney-client privilege provides that 

confidential statements, communicated in the 
course of a professional relationship between 
an attorney and his client, may not be divulged 
by the attorney without the client’s consent. 
McCormick ON Evipence, $§87-97 (2d ed. 
1972). 

3Schulze v. Rayunee, 350 F.2d 666, 16 AFTR 
2d 5196 (7th Cir. 1965). 

4U.S.C. §7602 provides as follows: 
“Examination of books and witnesses. 
“For the purpose of ascertaining the 
correctness of any return, making a return 
where none has been made, determining the 
liability of any person for any internal revenue 
tax or the liability at law or in equity of any 
transferee or fiduciary of any person in respect 
of any internal revenue tax, or collecting any 
such liability, the Secretary or his delegate is 
authorized— 


“(1) To examine any books, papers, records, 
or other data which may be relevant or 
material to such inquiry; 

“(2\ To summon the person liable for tax or 
required to perform the act, or any officer or 
employee of such person, or any person hav- 
ing possession, custody, or care of books of 
account containing entries relating to the 
business of the person liable for tax or required 
to perform the act, or any other person the 
Secretary or his delegate may deem proper, to 
appear before the Secretary or his delegate at a 
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time and place named in the summons and to 
produce such books, papers, records, or other 
data, and to give such testimony, under oath, 
as may be relevant or material to such inquiry; 
and 


“(3) To take such testimony of the person 
concerned, under oath, as may be relevant or 
material to such inquiry.” 

>Schulze v. Rayunec, 350 F.2d 666 at 668, 16 
AFTR2d 5196 at 5198. 

6California Banker’s Ass'n. v. Shultz, 416 
U.S. 21, 33 AFTR2d 74-1041 (1974). 

7California Banker’s Ass’n. v. Shultz, 416 
U.S. at 48-49, 33 AFTR2d at 74-1058. 

5United States v. Miller, 425 U.S. 435, 37 
AFTR2d 76-1261 (1976). 

°Katz v. United States, 389 U.S. 347 (1967). 

Couch v. United States, 409 U.S. 322, 31 
AFTR2d 73-477 (1973). 

'! United States v. Miller, 425 U.S. at 442, 37 
AFTR2d at 76-1264. See also United States v. 
First Pennsylvania Bank, 453 F.Supp. 457, 42 
AFTR2d 78-5284 (E.D. Penn. 1978). 

'2Gannet v. First National State Bank, 546 
F.2d 1072, 39 AFTR2d 77-568 (3d Cir. 1976), 
cert. den. 431 U.S. 954 (1977). 

13Gannet v. First National State Bank, 546 
F.2d at 1076, 39 AFTR2d at 77-572. 

“United States v. Bank of California, 424 
F.Supp. 220, 38 AFTR2d 76-5882 (N.D. Cal. 
1976). 

Harris v. United States, 413 F.2d 316 (9th 
Cir. 1969). 

'6Here, the court cited United States v. 
Miller, 425 U.S. 435, 37 AFTR2d 76-126] 
(1976). 

'7Goldstein, Lofts and Fahey, T.M. 123-3rd. 
IRS Procepure - Propuctions OF DocUMENTS, 
p. A-15. x 

'8Frank v. Tomlinson, 351 F.2d 384, 16 
AFTR2d 5737 (5th Cir. 1965), cert. den. 382 
U.S. 1028 (1966). 

'9Baird v. Koerner, 279 F.2d 623, 5 AFTR2d 
1683 (9th Cir. 1960). 

The Baird court did not discuss the 
existence of an accountant-client privilege in 
federal tax matters. Most cases hold that the 
applicable law in a proceeding to enforce a 
$7602 summons is the federal law, which 
recognizes no accountant-client privilegé. 
United States v. Finley, 434 F.2d 596, 26 
AFTR2d 70-5763 (5th Cir. 1970): Colton v. 
United States, 306 F.2d 499 (2d Cir. 1963), cert. 
den. 371 U.S. 951 (1963). Baird is one of the 
few cases which have held that the law of the 
forum state regarding privileged 
communications controls. 

21979 F.2d at 630, 5 AFTR2d at 1689. 

22979 F.2d at 633, 5 AFTR2d at 1690. 

23979 F.2d at 634, 5 AFTR2d at 1691. 

24 Id. t 

Tillotson v. Boughner, 350 F.2d 663, 16 
AFTR2d 5185 (7th Cir. 1965). 

26 United States v. Ponder, 475 F.2d 37, 31 
AFTR2d 73-972 (5th Cir. 1973). 

27Colton v. United States, 306 F.2d 633, 
(1963) cert. den. 371 U.S. 951 (1963). 

*8Here the court cited Frank v. Tomlinson, 
351 F.2d 384, 16 AFTR2d 5737 (5th Cir. 1965), 
and United States v. Finley, 434 F.2d 596, 26 
AFTR2d 70-5763 (5th Cir. 1970). 

The attomey-client privilege may be 
waived. McCormick oN Evinence, §93 (2d ed. 
1972). The voluntary disclosure of confidential 
information in the course of transactions witha 


bank may constitute a waiver of the privilege. 


See e.g. The Permian Corp. v. United States, 
32 FR Serv 2d 429 (D.C. Cir. 1981) 


(confidential status of documents waived by 


disclosure to the SEC). 

3°United States v. Roundtree, 420 F.2d 845, 
24 AFTR2d 69-5931 (5th Cir. 1969). 

31490 F.2d at 852, 31 AFTR2d at 73-973. 

Couch v. United States, 409 U.S. 322, 31 
AFTR2d 73-477 (1973). 

33 Hale v. Henkel, 201 U.S. 43 (1906). 

34Bellis v. United States, 417 U.S. 85 (1974). 

35 Goldstein, Lofts and Fahey, T.M. 123-3rd, 
IRS ProcepureEs - PRODUCTION OF DOCUMENTS, 
p. A-40. 

36United States v. Ponder, 475 F.2d 37, 31 
AFTR2d 73-972 (5th Cir. 1973). 

37In re International Corp., 5 F.Supp. 608 
(S.D.N.Y. 1934). 


35United States v. Miller, 425 U.S. 435, 37 
AFTR2d 76-1261 (1976). 

Frank v. Tomlinson, 351 F.2d 384, 16 
AFTR2d 5737 (5th Cir. 1965), cert. den. 382 
U.S. 1028 (1966). 

‘Baird v. Koerner, 279 F.2d 623, 5 AFTR2d 
1683 (9th Cir. 1960); Frank v. Tomlinson, 351 
F.2d 384, 16 AFTR2d 5737 (5th Cir. 1965), cert. 
den. 382 U.S. 1028 (1966). 

41Colton v. United States, 306 F.2d 633, 10 
AFTR2d 5311 (2d Cir. 1962), cert. den. 371 
U.S. 951 (1963). 

Baird, 279 F.2d at 630, 5 AFTR2d at 1689. 

83 Baird, 279 F.2d at 632, 5 AFTR2d at 1689. 
The weight of authority also holds that the 
privilege does not apply in an action by the 
attorney for compensation or by the client for 
damages for the attorney’s negligence. 
McCormick ON EvinEnce, §91 (2d ed. 1972). 
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hearsay today... gone tomorrow 
the changing Florida 
Evidence Code 


By Robert W. Kelley 


“The prosecutor's gross misunder- 
standing of the rule excluding such 
rank hearsay .. . is incredible.” 
Walker v. State, 273 So.2d 137, 138 
(Fla. 2d DCA 1973) (Mann, C.J. con- 
curring specially). 


Last year the Florida Legislature 
took an abrupt about-face and re- 
wrote the definition of hearsay which 
it had unanimously adopted just a 
few years before. The new definition 
became effective on October 1, 1981, 
and has already received our Su- 
preme Court’s approval.! 

Florida’s definition of hearsay was 
revised to read more like the defini- 
tion in the Federal Rules of Evi- 
dence. The purposes of this brief 
article are (1) to illustrate the new 
definition of hearsay; (2) to explore 
the old definition of hearsay which, 
quite significantly, still applies in 
criminal cases in which the crime 
occurred between July 1, 1979, and 
October 1, 1981; and (3) to examine 
critically the legislative process. 


Florida’s “new” hearsay 
The following definition of hear- 
say should be familiar to all: 


Hearsay is a statement, other than one made 
by the declarant while testifying at the trial or 
hearing, offered in evidence to prove the truth 
of the matter asserted. 


This is the traditional definition of 
hearsay as found in the federal rules, 
and is now the new definition in Flor- 
ida.? 

Prior to October 1, 1981, the Flori- 
da Evidence Code defined hearsay 
as: 

an out-of-court statement, other than one 
made by a declarant who testifies at the trial 
or hearing, offered in court to prove the truth 
of the matter contained in the statement.* 


These two definitions appear to be 
virtually identical. The difference is 
indeed subtle, but, as one leading 
commentator noted, the old Florida 
rule is “drastically different” from 
the federal rule.‘ A careful parsing 
and comparison of the two defini- 
tions reveal the existence of an addi- 
tional term in the Florida definition. 
Moreover, Florida uses the phrase 


“who testifies,” and the federal rule 
uses the phrase “while testifying.” 
The effect of the “drastic difference” 
between these definitions can best be 
illustrated by a simple example. 

Able and Baker are in a car wreck. 
Doug, a passerby, observes the en- 
tire incident. Ten minutes after the 
collision, Doug remarks to William, 
another passerby (who saw nothing), 
“Boy, it’s too bad Able ran that red 
light.” 

At the trial between Able and 
Baker, Doug testifies but sheepishly 
admits he cannot remember much 
due to his recent major brain surgery. 
Baker, aghast at his star witness’s fail- 
ing memory, quickly calls William to 


the stand and asks him the crucial 
question: “What, if anything, did 
Doug say to you about the cause of 
the accident?” William smiles, re- 
membering Doug’s comment about 
the red light, but before he can 


answer— object, Judge, any 
answer to the question would be rank 
hearsay!” 

Imagine you are the judge. It is a 
Florida trial. Can William testify as 
to Doug’s out-of-court statement? 
You should decide no; the out-of- 
court statement is inadmissible hear- 
say, if yourule today or anytime after 
October 1, 1981. (This would also be 
the result in federal court.) However, 
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you should decide yes; the out-of- 
court statement is not hearsay, if you 
ruled on or before September 30, 
1981, under the old Florida definition 
of hearsay. The reason for the dif- 
ferent result is that Doug, the out-of- 
court declarant, although not testify- 
ing at that exact moment, is present at 
the trial and subject to cross- 
examination concerning his alleged 
out-of-court statement. 

In effect, the old Florida rule, 
which still applies in many criminal 
trials, says that any out-of-court state- 
ments made by a declarant are not 
hearsay, and can be testified to by 
another person at trial, provided the 
out-of-court declarant also testifies 
at the trial. This is indeed drastically 
different from the federal rule and 
the new Florida rule which would 
classify the out-of-court statements 
as hearsay, regardless of the de- 
clarant’s presence in court. 


The old Florida definition 

Some leading commentators, chief 
among them the venerable Professor 
Wigmore, have expressed a clear 
preference for defining hearsay the 
way it was defined in the old Florida 
definition.> They criticize the federal 
rule and the new Florida rule as being 
unreasonably restrictive, since the 
out-of-court declarant is available 
and subject to cross-examination 
concerning his out-of-court  state- 
ment.® 

Wigmore believed the only valid 
theory in support of the rule against 
hearsay is that hearsay statements are 
not subject to cross-examination.’ He 
noted that some courts have sug- 
gested two additional theories for ex- 
cluding it: hearsay statements are not 
made under oath, and the trier-of- 
fact does not have an opportunity to 
observe the demeanor of the hearsay 
declarant.§ 

Wigmore, however, exposed the 
fallacy of these two additional 
theories for excluding hearsay and 
maintained that the only true ra- 
tionale for excluding an out-of-court 
statement is the lack of the oppor- 
tunity to subject the statement to 
cross-examination.? Thus, Wigmore 
concluded, if a person testifies at trial 


and is subject to cross-examination, 
his out-of-court statements should 
not be classified as hearsay, and third 
persons should be permitted to testi- 
fy as to them.!® This reasoning results 
in defining hearsay the way it was 
defined under the old Florida rule, 
and the way it is still defined in a 
minority of jurisdictions today.!! 

As a practical matter, it seems ob- 
vious that in many situations the old 
Florida rule would be much easier to 
apply than the new Florida rule and 
the federal rule. Typically, when 
confronted with a hearsay objection, 
the lawyer has two alternatives: (1) 
fit the out-of-court statement into an 
“exception” to the hearsay rule (this 
is often the cerebral counterpart to 
the square-peg in the round-hole 
game); or (2) claim that the out-of- 
court statement is offered for some 
reason other than the truth of the 
matter asserted (the mental counter- 
part to the game of hide-and-seek). 

These arguments take time, cost 
money, and often border on the 
unethical and ludicrous. Under the 
old Florida rule, in many situations, 
the only response required to a hear- 
say objection would simply be that 
the out-of-court declarant will testify 
or has testified at the trial. Criminal 
lawyers should remember this! The 
old Florida definition still applies in 
trials in which the crime occurred 
between July 1, 1979, and October 1, 
1981.!2 


The legislative process 

Given the persuasive rationale and 
the practical benefit of the old Flori- 
da definition, one cannot help but 
wonder why the legislature so 
abruptly revised it. When the old 
definition was enacted in 1976, the 
legislature realized it was adopting a 
minority view. The “sponsor’s note” 
to the legislation states, “This defi- 
nition .. . differs from the definition 
contained in the Federal Rule of Evi- 
dence 801 by providing that when a 
declarant of an out-of-court state- 
ment is present in court and testifies, 
the out-of-court statements made by 
that person are not hearsay.” Why, 
then, the sudden about-face? Why 
the urgent rush to uniformity? 

Ostensibly, the legislature had two 
purposes in rewriting Florida’s defi- 
nition of hearsay: to harmonize the 
definition with pre-Code Florida 
case law, and to conform the defini- 
tion to the definition in the federal 
rules.!3 Both of these purposes are 
questionable. 


The history of hearsay in Florida 
case law is colorful, to say the least, 
and any attempt to draft a definition 
of hearsay which accurately “re- 
flects” the case law would be impos- 
sible. There are, however, 
substantially more cases which either 
expressly or impliedly support the 
old definition,'* than there are cases 
which support the new definition." 
It is doubtful the new definition more 
accurately encapsulates pre-Code 
Florida case law in this area. 

The new definition, obviously, 
does conform more closely to the 
definition in the federal rules. Their 
language is identical. Yet, it is certain- 
ly worth noting that the Florida sta- 
tutory definition as a whole still does 
not conform to the federal definition 
as a whole.!® 

If the two ostensible reasons for 
amending the definition are ques- 
tionable, why the change? Professor 
Charles Ehrhardt, professor of evi- 
dence at Florida State University and 
reporter for the Code of Evidence 


Project of the Florida Law Revision 
Council, believes the change was 
necessary because the legislature 
may not have fully realized the rami- 
fications of the old definition when it 
was enacted in 1976.!7 Other com- 
mentators have also questioned whe- 
ther “the legislature really intended 
for it to say what it says.”"8 

In 1976 the proposed Evidence 
Code was a political hot potato. Most 
likely, many supporters of the Code 
believed it was more important to get 
it as a whole passed, rather than 
sacrifice the entire Code at the ex- 
pense of any particular provision 
within it. 


Ehrhardt went to the legislature 
this year and requested the definition 
be changed to the more traditional 
definition, as found in the federal 
rules. Ehrhardt testified for less than 
two minutes before the Senate 
Committee on  Judiciary-Civil.!® 
Without a single question, the com- 
mittee unanimously approved the 
sweeping change. The definition of 
hearsay was thus instantly revised in 
thousands of courtrooms and trials 
across the state. 

With all due respect to Florida’s 
legislators, it would certainly be- 
hoove them in the future to consider 
more thoughtfully such fundamental 
changes in the Florida Evidence 
Code, particularly since, as our 
Supreme Court has noted, “the 
passage of time has shown that no 
phase of our law affords greater pro- 
tection to personal liberty than the 
observance of tried and proven rules 
of evidence.””° 

On the other hand, as some observ- 
ers on Capitol Hill suggest, perhaps 
we are better off not knowing how 
some things are made, like sausage, 
and—the law. 

Florida’s new definition of hear- 
say is really nothing more than an at- 
tempt to fall in line with the majority 
rule and the Federal Rules of Evi- 
dence. Hopefully, the legislature in 
this unexpected and blatant about- 
face has given us a definition that will 
be clear, consistent and lasting, and 
which, most importantly, will serve 
us all as a strong, guiding hand in the 
search for truth. 0 


'The Fla. Bar re: Amendment of Florida 
Evidence Code, 404 So.2d 743 (Fla. 1981). 

*Fep.R.Evin. 801(c); Fla. Laws, ch. 81-93. 

3Fia. Stat. §90.801(1)(c)(1979). 

4$.Garp, EvinENce 255 (1980). 

53 J. Wicmore, Evinence §1018 (3d ed. 
1940); McCormick, The Turncoat Witness, 25 
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Tex.L.Rev. 573, 576 (1947); Falknor, The 
Hearsay Rule and its Exceptions, 2 U.C.L.A. 
L.Rev. 43, 49 (1954); Unir.R.Evip. 63(1) 
(1953). 

75 J. Wicmore, Evipence, §1362 (3d ed. 
1940). 

8See, e.g., State v. Freber, 366 So.2d 426, 
428 (Fla. 1978). 

95 J. Wicmore, Evience §1362 (3d ed. 
1940). Wigmore observed that statements 
made under oath (e.g. in affidavits) are never- 
theless inadmissible unless the declarant was 
subject to cross-examination. Similarly, in 
those situations where the oath and cross- 
examination are present (e.g., in depositions) 
the out-of-court statement may frequently be 
admissible even though the jurors did not have 
the opportunity to observe the declarant’s 
demeanor when the statement was made. 

103 J. Wicmore, Evipence §1018 (3d ed. 
1940). 

See, e.g., Kan. Stat. ANN. §60-460(a) 
(1976); 5 Vircin IsLaNps Cope §932(1) (1967). 

12See Fra. Stat §90.103(2) (1979) and Fla. 
Laws, ch. 81-93, amending the hearsay defini- 
tion and providing an effective date. See also, 
In re Florida Evidence Code, 376 So.2d 1161 


(Fla. 1979) and The Fla. Bar re: Amendment of 
Florida Evidence Code, 404 So.2d 743 (Fla. 
1981). 

13The Fla. Bar re: Amendment of Florida 
Evidence Code, 404 So.2d 743 (Fla. 1981); See 
Statement of Professor Charles Ehrhardt, note 
19 infra. 

14See, e.g., Halfrich v. State, 165 So. 285, 
287 (Fla. 1936); Dykman v. State, 300 So.2d 
695, 699 (Fla. 3d D.C.A. 1974); Cox v. State, 
219 So.2s 762, 764 (Fla. 3d D.C.A. 1969); Willis 
v. State, 208 So.2d 458, 459 (Fla. Ist D.C.A. 
1968); Walker v. State, 273 So.2d 137, 138 (Fla. 
2d D.C.A. 1973); Smith v. Frisch’s Big Boy, 
Inc., 208 So.2d 310, 312 (Fla. 2d D.C.A. 1968); 
State Farm Mut. Auto. Ins. Co. v. Ganz, 119 
So. 2d 319, 320 (Fla. 3d D.C.A. 1960). Two 
post-Code cases which appear to support this 
view are: Jacobs v. State, 380 So.2d 1093, 1094 
(Fla. 4th D.C.A. 1980); Fungone v. State, 391 
So.2d 336, 337 (Fla. 4th D.C.A. 1980). 

15 See, e.g., Lombardi v. Flaming Fountain, 
Inc., 327 So.2d 39, 40 (Fla. 2d D.C.A. 1976); 
Custer v. State, 34 So.2d 100, 112 (Fla. 1948). 
A recent post-Code case which appears to 
support this view is Cox v. State, 394 So.2d 237 
(Fla. Ist D.C.A. 1981). Cox was probably 
wrongly decided. 

16 Compare Frp.R.Evin. 801(d)(1) and Fra. 
Strat. §90.801(2). The federal rule contains 
limiting language not found in the Florida 
Code, “Prior Statement by Witness” (emphasis 
added). Thus, in some situations the Florida 
definition may still be less restrictive than its 


federal counterpart. But see, United States v. 
Elemy, 656 F.2d 507 (9th Cir. 1981), im- 
pliedly holding that the limiting language in 
the title to the federal rule does not limit the 
actual text of the rule. Sze also, State v. Freber, 
366 So.2d 426 (Fla. 1978). In addition, the 
federal rule still excludes admissions from the 
definition of hearsay while the Florida Code 
treats such admissions as within the definition 
of hearsay, but admissible nevertheless as an 
exception. Compare Fep.R.Eviv. 801(d)(2) 
and Fia.Stat. §90.803(18). 

with author, October 19, 
1981. 

18S. Garp, Forma Evipence 256 (1980). 

‘84 complete transcript of Professor Ehr- 
hardt’s statement to the committee is as fol- 
lows: “This amendment conforms the 
definition of hearsay to the existing and pre- 
Code Florida case law as well as to the defini- 
tion in the federal rules. In one of the com- 
mittee deliberations the words ‘who testifies’ 
were struck (sic) and the words ‘while testify- 
ing’ were inserted (sic), over in the House. 
Which means that, the way it’s drafted now, if 
a witness testifies, anything that witness has 
said outside the courtroom is not hearsay, and 
would be admissible—which is a significant 
change, especially in criminal cases. This 
would conform the definition of hearsay to the 
present law and to the federal rule.” 

Custer v. State, 34 So.2d 100, 112 (Fla. 
1948). 


Ace Industries, Inc. 

Altshuler Genealogical Services, Inc. 

American Legal Consultants 

American Title Insurance Co. 

Joan McDonald Beck 

Dr. William J. Bopp 

Daniel J. Cantor & Co., Inc. 

CT Corporation System 

Comptek Research, Inc. 

Corpex Banknote Co., Inc. 

Corporation Information 
Services, Inc. 

Custom Management Systems, inc. 

Daytona Data Center 

Deak-Perara 

dG associates 


2nd Cover 


3rd Cover 


Advertisers Index 


Empire Lithographers 

Excelsior Legal Stationery Co., Inc. 
First American Title Ins. Co. 

Florida Banker 

Florida Corporation Supplies 

Florida Lawyers Diary & Manual 
Florida National Banks of Florida, Inc. 
Forensic Psychiatry, Inc. 

Government Liaison Services, Inc. 
The Harrison Company 

Health Care Consultants, Inc. 
Industrial Valley Title Ins. Co. 
Inter-City Testing & Consulting Corp. 
J. Fremon Jones 

V.C. Jordan & Associates 
Josephson’s Bar Review Center 


Dr. George Kirkham and Associates, Inc. 591 
Lawyers Professional Liability Ins. 
Association 542 
Lawyers Title Guaranty Fund 570 
Locaters International 549 
The Medical Quality Foundation 590 
Neuropsychology Associates 589 
Nord Bar Review Course 561 
Numnisinatic Investments of Florida 591 
Pine Crest School 588 
State Seal & Certificate Company 591 
Duke Nordlinger Stern 589 
Dr. Leonard Territo & Associates 590 
West Publishing Company 4th Cover 
Word Processing Exchange 589 


Mail to: 
Records Department 
The Florida Bar 


If you are moving, let the Bar know! 


Tallahassee, FL 32301-8226 


Attorney number 


Name 


New address 


City 


Area code 


Telephone 


522 THE FLORIDA BAR JOURNAL/JUNE 1982 


590 592 
505 506 
569 519 
509 590 
590 589 
590 591 
573 518 
551 589 
564 589 
563 
591 
567 
589 
589 589 
513 46 
591 590 
State Zip 
— 


Viewpoint: 


Preserve access to the courts By Richard W. Ervin 


The following are excerpts froma 
speech entitled “Preserve Access to 
the Courts” by Richard W. Ervin to 
the Stetson law graduating class on 
December 19, 1981. 


When I practiced law in the thirties 
and forties, constitutional civil rights 
issues were infrequent bases for liti- 
gation. To paraphrase Shakespeare, 
the law in that area “was not dead but 
it had slept.” 

But with the advent of the fifties a 
new liberalism in thinking concern- 
ing human rights arose. The constitu- 
tion was re-examined and_ such 
fields as desegregation, reapportion- 
ment, women’s rights, free press and 
expression and worship came on for 
maturer judicial consideration. As 
never before, the great majority of 
average citizens gained entitlements 
to certain civil rights in the ideal sense 
implicit in our American Constitu- 
tion. 

These newly recognized entitle- 
ments generated in the American 
collective conscience an understan- 
ding that the guarantees of human 
rights in the constitution would be 
implemented by the courts if they 
were not otherwise made manifest 
by our governmental system. Our 
professed liberties were no longer to 
be mere pretenses—instead realities. 
It seemed to be agreed that our 
judicial system had become a viable 
independent institution with the 
courage and wisdom to pioneer and 
ensure that constitutional freedoms 
would actually be the law of the land! 


Forces of reaction 

Alas, however, forces of reaction 
in our present day have somehow 
equated this progress in liberty to be 
inimical to our capitalistic society, 
and that it undermines what is under- 
stood to be “the establishment.” 
These forces mistakenly believe that 
enhanced liberties are contrary to 
American virtues and values; anti- 
thetical to affluence and fundamen- 
talistic morality; and damaging to the 
proper discipline of people in orga- 
nized society, and particularly the 


discipline of underprivileged classes. 

Proposals have been made _ to 
checkrein the power of the federal 
judiciary to exercise jurisdiction in 
civil rights and criminal law areas. 
The New Right and United States 
Attorney General William French 
Smith have detailed proposals for 
legislation and constitutional amend- 
ments to curtail this judicial power. 

There are others besides Attorney 
General Smith and the New Right 
who for some years have been tinker- 
ing with the jurisdictions of the courts 
both at federal and state level. Their 


The New Right and 
U.S. Attorney General 
William French Smith have 
detailed proposals for 
legislation and constitu- 
tional amendments to 
curtail this judicial power 


similar design has been to limit juris- 
diction or access to trial and appeal 
courts. 

They involve such things as “no 
fault” liability, medical panels, non- 
joinder insurance policy clauses, 
immunization statutes, interspousal 
immunity, arbitrations coerced by 
unequal bargaining power, reduc- 
tion of damages statutes, rules pro- 
hibiting class suits, “self-help” with- 
out due process, and of all things, 
rules generated by the courts them- 
selves placing restrictions on tradi- 
tional appeals and reviews. All are 
designed to serve some special 
interest purpose whether it be to limit 
claims against or recoveries from in- 
surance companies, physicians or the 


government or to favor bureaucrat- 
ically indolent appellate judges who 
claim they are overwhelmed with 
case loads or who are indifferent to 
claims of substantial justice when 
serving on a court of last resort. 
There is also a rash of administra- 
tive codes designed to replace courts 
and juries or make it difficult to get 
them by confronting aggrieved citi- 
zens with a plethora of bureaucratic 
red tape which they must first 
exhaust and sometimes exhaust 
themselves before they are allowed 
to go to court. 


The United States Constitution 
and the Florida Constitution ex- 
tended the judicial power of the 
nation and the state in their respec- 
tive domains to all controversies 
affecting the life, liberty or property 
of citizens. See article III, and 
amendments V, VI and VII (Bill of 
Rights), U.S. Constitution and §§ 2, 4, 
9, 16, 21, and 22, Declaration of 
Rights, Florida Constitution. 

Section 21 of the Declaration of 
Rights, Fla. Const., specifically pro- 
vides, “The Courts shall be open to 
every person for redress of any 
injury...” Yet there are certain 
statutes, court decisions and rules 
that blatantly evade these provisions. 
They attempt to be justified by 
focusing attention on red herrings to 
serve some special commercial, pro- 
fessional or bureaucratic interest. 
These include denigration of trial 
lawyers, juries, courts, contingent 
fees, claims against insurance com- 
panies, and governments and physi- 
cians. 

All of these circumventing devices 
are unconstitutional denials of funda- 
mental court access and remedy laid 
on the “backs of the people.” The 
legal profession and the judges them- 
selves have been asleep in failing to 
protect the constitutional right of 
people to pursue their rights and 
remedies in courts of justice. 

As lawyers I believe we have an 
obligation to protect and preserve 
the pristine power of the judiciary to 
interpret the constitution and_ to 
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afford traditional as well as evolving 
access to courts. There are a variety 
of good reasons why we should do 
so, some of which I will outline. 


Protection of human rights 

Our judicial system at times has 
proved itself to be the only branch of 
our government capable of pro- 
tecting the human rights of our 
citizens. And this is as might be 
expected. When a people have a 
written constitution, history teaches 
that only a viable independent judi- 
cial system can protect and vindicate 
the rights guaranteed therein. The 
judicial system is a necessary third 
branch of our check and balance sys- 
tem of government, whose greatest 
role is to flesh out and make our con- 
stitution a living document. 

And it stands to reason nonpartisan 
tenured judges not included in the 
competitive electoral process have 
far more objectivity in determining 
constitutional issues than do legisla- 
tors who are subjected to all types of 
political and lobbying pressures 
from partisan and special interest 
groups. 

In this conflict between reaction 


and human rights our judicial system 
needs to be maintained inviolate as a 
viable institution to ensure the tran- 
quility of our nation. It is the great 
antidote to unconstitutional legisla- 
tion and tyrannous behavior that seek 
illegally to deprive us of our liberties 


Richard W. Ervin is of counsel to the Talla- 
hassee firm of Ervin, Varn, Jacobs, Odom & 
Kitchen. From 1964 to 1975 Ervin was a mem- 
ber of the Florida Supreme Court, serving as 
chief justice during 1969 and 1970. In 1949 he 
was elected Attorney General of Florida, a 
position he held for 15 years. Prior to election 
as Attorney General, he was secretary of the 
Florida Railroad Commission, assistant 
Attorney General, and attorney for the Over- 
seas Road and Toll Bridge District and Depart- 
ment of Public Safety. He received his law de- 
gree from the University of Florida in 1928. 


and favor special privileged groups. 
If these evils of evasion are allowed 
to flourish, civil disorder, even 
anarchy, can ensue. 

Justice Potter Stewart several 
years ago wrote that it was basic to 
a free society that courts of justice be 
“armed with power to discover the 
truth,”! adding that “the right to sue 
and defend in the courts is the alter- 
native to force. In an organized 
society it is the right conservation of 
all other rights.”? 

I hope that we will always be vigi- 
lant in opposing efforts to curtail the 
constitutional right to sue and defend 
in the courts; that we will condemn 
legislation and judicial administra- 
tive procedures that would undercut 
the right to have vital civil rights 
issues decided in judicial forums; that 
we will discourage legislatures as 
well as indifferent or lazy judges 
from reducing remedies and _ re- 
views; from immunizing civil wrong- 
doers, and from denying access to 
courts, both trial and appellate. 


Civil rights reforms 


How could we have ever had such 
great innovative civil rights reforms 
as reapportionment and desegrega- 
tion if courts had been deprived of 
jurisdiction therein by legislation or 
had self-inflicted restraints upon 
themselves in such areas? 

In the criminal law we should dis- 
courage legislation and _ judicial 
procedure denying reasonable 
access to courts. I decry those who 
do not want a criminal defendant 
convicted in a state court to have his 
claimed constitutional rights deter- 
mined by the federal courts. After all, 
one is a citizen both of a state and the 
federal government and may have 
rights to vindicate under the constitu- 
tion of either. There is unfortunately 
a growing vigilantism in our nation 
today that is impatient of constitu- 
tional due process. This is altogether 
short-sighted—the antithesis of 
ordered liberty! 


We lawyers should deplore the 
proposed restrictions on the civil 
rights jurisdiction of the federal 
courts promoted by Attorney Gener- 
al William French Smith and the 
New Right. It is quite obvious their 
proposed limitations are designed to 
further political ends catering to 
special pressure groups. Their hostil- 
ity to the federal courts’ civil rights 
jurisdiction has the far greater po- 
tential of success than the aberrant 
hatred of the legal system of such 


524 THE FLORIDA BAR JOURNAL/JUNE 1982 


radicals as Katherine Boudin of the 
Weather Underground because 
Smith and the New Right have an es- 
tablishment gloss while the criminal 
radicals have none. However, their 
objectives are very much the same: 
They would weaken federal judicial 
authority to protect human rights 
under the national Constitution. 

It would bea shame if we departed 
from the tradition of such great 
constitutional jurists as Holmes, 
Brandeis, Warren, Black, Douglass 
and others who labored to make the 
judiciary truly meaningful in im- 
plementing the Bill of Rights, and 
denied our courts’ jurisdiction to pro- 
nounce judgments protective of 
human rights. 

The ultra conservatives forget a 
great lesson of our history: That 
extremist liberals once sought to 
pack the Supreme Court to further 
their ideologies. These conservatives 
should know that if they succeed in 
their court tinkering today, they will 
be setting an historic precedent for 
liberalistic court changes when the 
political cycle of the times turns to 
liberalism or socialism. The best 
course is to leave the organic and tra- 
ditional judicial power alone. Let it 
hue to its own course as times change 
just as it did when the packing at- 
tempt of the New Deal failed. Our 
existing check and balance system is 
strong enough to keep our three 
branches of government within 
bounds by each exercising its historic 
powers within its separate spheres 
without any one of them attempting 
to overawe and weaken the others. 

It is the duty of this nation’s law- 
yers to meet headon these emascu- 
lating critics of the judicial and legal 
system. We must educate the public 
that the best guarantee of indi- 
vidual and_ societal constitutional 
rights is a strong and independent 
judiciary with unquestioned jurisdic- 
tion. The judges with such jurisdic- 
tion are not the public enemy. They 
are not the coddlers of the guilty. 
Claimed laxness on their part is a 
Chimera with no logical relation to 
the increase of crime. More often 
than not the federal judges uphold 
state convictions. It is unfair to try to 
make them scapegoats. They have an 
inescapable duty as do all arbiters to 
be fair and moderate and to follow 
the law despite popular furor. They 
must even handedly protect the con- 
stitutional rights of the guilty as well 
as those of the innocent. They must 
respect the presumption of inno- 
cence until guilt is proved. 


% 


There is nothing to the ridiculous 
suggestion they are callous to the 
interests of victims of crime. Judges 
are apolitical; to a large degree they 
must depend for respect and accept- 
ance of their authority upon the good 
sense and understanding of the 
public. They are often in a vulnerable 
position from unwarranted, often 
bigoted and cowardly attacks. We 
lawyers have a duty to defend the 
judges. And judges themselves 


should not supinely bow to legisla- 


tures and timidly yield their constitu- 
tional jurisdiction in deference to 
special privilege or by their own rules 
avoid the arduous judicial labor 
necessary to the decent rendition of 
justice. 

Reform the judicial system; im- 
prove it; but don’t weaken it by deny- 
ing access of people to it to vindicate 
their rights and seek redress of their 
injuries. 

The courts are perfectly capable 
under their constitutional powers of 


determining what controversies le- 
gally exist and the merits of them 
when they exist through due process, 
without other branches of the govern- 
ment politically invading the juris- 
diction of the courts and limiting 
access thereto. 0 


'Garland v. Tone, 259 F. 2d 545, 548 (2d 
Cir. 1958). 

2Td. at 549 quoting Chambers v. Baltimore 
& Ohio R. Co., 207 U.S. 142, 148 (1907). 


CURRENT LEGAL LITERATURE 


Florida State University Law 
Review 

Volume 10, issue 1 of The Florida 
State University Law Review was 
published in April 1982. The Review 
publishes four issues each year and is 
available on a subscription basis for 
$15 per year. To obtain complete 
subscription information, write Man- 
aging Editor, FSU Law Review, 205 
College of Law, Tallahassee, Florida 
32306, or call (904) 644-2045. 


Articles 

“Mandatory Retirement and _ the 
Constitution: Challenging the 
Factual Basis Underlying Legisla- 
tive Classifications,” by Vernon 
Townes Grizzard. 

This article examines the currently 
prevalent institution of mandatory 
retirement and seeks to define the 
appropriate constitutional frame- 
work within which issues concerning 
mandatory retirement may be most 
satisfactorily considered. The author 
suggests that until an adequate fac- 
tual record is developed so as to 
provide sufficient justifications for 
legislative classifications based on 
age and corresponding ability, em- 
ployment disability must be eval- 
uated in the particular context 
presented by each constitutional 
challenge. 


“Special Taxing Districts in Florida,” 
by David M. Hudson. 

Special taxing districts perform 
functions and provide services which 
daily affect the lives of all Floridians. 
This article focuses on the taxing 
power of special district govern- 
ments in Florida. 


Comments 

“The New Mortgages: A Functional 
Legal Analysis,” by Christopher 
Caswell. 

This comment provides a detailed 
look at the latest mortgage instru- 
ments and an analysis of the legal 
and practical problems posed by 
their use. The comment focuses upon 
the broadening role of the attorney 
in the residential mortgage area. 


“The Use of Procedure to Effect 
Equity: Section 1605(b) of the 
Foreign Sovereign Immunities Act 
of 1976,” by Lydia M. Valenti. 

This comment focuses on the case 
law growing out of the section of the 
Foreign Sovereign Immunities Act 
which provides for jurisdiction over 
a foreign government-owned or con- 
trolled commercial ship. 


Case Noies 
Torts-Products Liability—“Doctrine 
of Strict Liability Applicable in 
Second Collision Cases Resulting 
From Design Defects,’—Ford 
Motor Co. v. Hill, 404 So.2d 1049 
(Fla. 1981) by Sheri W. Harbin. 
The plaintiff in a second collision 
case whose injuries are enhanced as a 
result of a defective product is now 
protected by the doctrine of strict 
liability in Florida. Since these in- 
juries usually result from design de- 
fects rather than manufacturing 
errors, the jury instructions defining 
design defects are crucial. The 
author examines jury instructions 
used in other jurisdictions and sug- 
gests a jury instruction for Florida 
that will balance the interests of con- 
sumers and manufacturers. 


Contracts-Attorney Fees—“Right to 
Recovery Upon Discharge Without 
Cause,’— Rosenberg v. Levin, 7 Fla. 
L.W. 6 (Fla. 1982) by Craig B. 
Glidden. 

This note explores the respective 
rights of the attorney and the client 
when the attorney is discharged 
without cause by the client from a 
fixed fee, mixed fee, or contingent 
fee contract. In Rosenberg the Florida 
Supreme Court adopted the limited 
quantum meriut rule which permits 
the discharged attorney to recover 
the reasonable value of the legal serv- 
ices rendered limited by the contract 
fee. The note raises some questions 
regarding the theoretical basis of the 
court’s decision and justifies the new 
rule under contract principles. 


Torts-Parental Immunity—“The 
First District Declines to Adopt the 
Doctrine of Parental Immunity,”— 
Ard v. Ard, 395 So.2d 586 (Fla. ist 
Dist. Ct. App. 1981) by Virginia B. 
Townes. 

Twenty years after the doctrine of 
parent-child immunity was articu- 
lated in Florida case law, the First 
District Court of Appeal declined to 
adopt parental immunity in automo- 
bile accident suits. The case note 
discusses the police considerations 
and history of parental immunity in 
Florida. Because the Ard decision is 
contrary to decisions in the other 
district courts, the question has been 
certified to the Florida Supreme 
Court, but without the automobile- 
tort limitation. The author concludes 
that the policies underlying the im- 
munity, in light of societal and legal 
changes, warrant the abolition of this 
doctrine in Florida. 0 
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Admiralty Law 
Committee 


The principal function of this com- 
mittee continues to be an effort to keep 
its members informed of current devel- 
opments in all areas of maritime law. This 
has been accomplished through the 
publication of a quarterly newsletter, 
which also has brought the committee 
members’ attention to seminars, and 
publications concerning this area of law. 
It is hoped that this newsletter will 
become a permanent part of the 
committee’s activities. 

To meet one of the committee's 
continuing legal education goals, a 
seminar on selected topics of maritime 
law was held in Tampa and Miami in 
April. This seminar was well-attended by 
members of the Admiralty Law 
Committee, and other practitioners from 
Florida and other states. Invitations to the 
seminar were extended to members of 
the Maritime Law Association of the 
United States and to members of the 
Southeastern Admiralty Law Institute to 
provide an opportunity to meet attorneys 
with similar practices and interests in 
other parts of the country. 

This seminar will! hopefully become a 


regular function to be sponsored by the 
Admiralty Law Committee and The 
Florida Bar CLE Committee every two 
years. Preliminary plans have been made 
to conduct this seminar again in the 
winter of 1984. 

A liaison has been established between 
the committee and judges of the United 
States district courts in Florida to facili- 
tate communications and exchange of 
ideas between the courts and admiralty 
practitioners about matters of common 
interest. 

The committee will meet at The 
Florida Bar Annual Convention on June 
30, at 2 p.m. In addition to general 
business, this meeting will include a panel 
discussion of topics of current interest to 
admiralty practitioners. 

During the year, the participation of all 
members of the committee in_ its 
activities has been encouraged and will 
be encouraged in the future. 

CuristiAN D. KEEDY 
Chairman 


Agricultural Law 
Committee 


The Agricultural Law Committee has 
been engaged in numerous activities 
during 1981-82, with its committees 
monitoring the various fields of practice. 
These include such important segments 
as water law, land use planning, Cappes 
Volstead Act, antitrust activities and also 
the Green Belt Law. Another area of vital 
concern is the environmental problems 
connected with agriculture. 

The chairman also developed 
legislation for the Florida House of 
Representatives in connection with the 
“Right to Farm Law.” Another field of 
activity was a study of the R.P.A.R. 
(Rebutable Presumption Against 
Registration) process in connection with 
the registration of insecticides and herbi- 
cides with the E.P.A. 

There were many other on-going 
activities performed by the committees 
too numerous to mention. All in all it has 
been a very productive year for the 
Agricultural Law Committee. 

JAMEs S. WERSHOW 
Chairman 


Civil Procedure Rules 
Committee 


The Civil Procedure Rules Committee 
has concentrated its efforts this year on 
revising the rules governing discovery. 
The revision was undertaken at the re- 
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quest of the Supreme Court. 

Chairman Joe Klock appointed a sub- 
committee on discovery abuse, chaired 
by Chris Searcy. After numerous meet- 
ings, the subcommittee presented anum- 
ber of far-reaching, innovative revisions 
to the full committee. The proposals 
included a set of form interrogatories for 
use in personal injury cases. 

Throughout the year, the committee 
met four times to consider and discuss the 
proposals. After multiple revisions, the 
committee approved many of the pro- 
posals. The committee referred back to 
the subcommittee one proposal relating 
to depositions by telephone. The com- 
mittee expects to vote on this proposal 
before its next meeting in June. 

Before petitioning the Supreme Court 
to present the proposals, the committee 
wishes to prepare for the court’s con- 
sideration one other set of form interrog- 
atories, this set for use in domestic 
relations cases. This will be accomplished 
shortly by the appointment of a separate 
subcommittee to draft the interrogatories 
for consideration by the full committee 
in June. 

The committee’s next meeting is 
scheduled to be held during the Bar Con- 
vention in June, but the committee may 
have the final materials relating to the 
discovery revisions circulated by mail for 
a poll vote to facilitate final consideration 
at the June meeting. 

JosE I. AsTIGARRAGA 
Chairman 


Clients’ Security Fund 
Committee 


Unlike many of the committees of The 
Florida Bar, it is not necessary for the 
members of this committee to seek a 
particular project to work on each year. 
The projects come to us. The responsi- 
bility assigned to the Clients’ Security 
Fund Committee is set out in Article XVI 
of the Bylaws and the Regulations of the 
Clients’ Security Fund. Briefly, the 
committee is charged with the 
responsibility for investigating and 
recommending to the Board of 
Governors the merits of claims for losses 
caused by the dishonesty of Florida 
lawyers arising out of an attorney-client 
relationship. 

Each claim that is made against the 
Fund is forwarded to one of the members 
of the Clients’ Security Fund Committee, 
who is generally located in the area of the 
defaulting lawyer. The committee 
member, after investigating the claim, 
reports his findings to the full committee 
with a recommended course of action. 


The committee may agree or disagree 
with the recommendation of the 
member, or in some instances will 
require of the investigating member 
additional information before making its 
decision. The committee, upon being 
satisfied as to the adequacy of the 
investigation then recommends to the 
Board of Governors either payment of 
the claim or its denial. 

The mechanism for assigning claims to 
committee members, reporting to the 
Board of Governors and keeping in touch 
with the claimants is handled through the 
public interest programs department of 
The Florida Bar. 

During the 1980-81 fiscal year there 
have been filed 158 claims against 50 
Florida lawyers. Of these 66 were filed 
against a single lawyer. Although it is 
likely some of these claims will be denied 
as not being within the scope of the type 
losses intended to be covered by the 
Clients’ Security Fund, all will neverthe- 
less have to be investigated and reported 
on. 

There are presently 26 members of the 
Clients’ Security Fund Committee. To 
assure continuity in the program, ap- 
proximately one-third of the membership 
is appointed each year for a three-year 
term. This committee has been very 
fortunate over the past decade in that 
most past chairmen of the committee 
have remained as active members. 

During the 1980-81 fiscal year 
$75,180.64 was paid to 26 claimants. The 
largest claim honored was for an amount 
of $20,000 and the smallest was for $100. 
The funding of the program comes from 
a portion of the dues paid each year by 
every member of The Florida Bar. 

During August 1981 a special sub- 
committee chaired by the former 
chairman of the committee, Marshall 
Barkin, was appointed to review the 
Integration Rule, the Bylaws and the 
Regulations pertaining to the Clients’ 
Security Fund to make any recom- 
mended changes to better enable the 
committee and the Board of Governors 
to carry out the purpose of the Clients’ 
Security Fund. Many changes were 
considered, but after due deliberation 
only a few were approved by the full 
committee for recommendation to the 
Board of Governors. The suggested 
changes were submitted to the Board of 
Governors for approval at its meeting in 
Orlando on March 19, 1982, and were 
approved. These several changes will be 
printed in the September 1982 issue of 
The Florida Bar Journal. In addition to 
some basic housecleaning amendments 
the changes should facilitate the handling 
of small claims and reduce the time 
period for the payment of valid claims. 

In concluding this report I wish to 
express my personal thanks to the two 
vice chairmen of this committee, 
Nicholas J. DeTardo and Robert B. 
Glenn, Jr., and to my _ predecessor, 


Marshall Barkin, for chairing the sub- 
committee mentioned above, and to all 
the members of this committee who have 
donated so many hours in their investiga- 
tion of claims assigned to them. Lastly, 
the members of this committee are 
indebted to Mike Tartaglia of The 
Florida Bar who as staff counsel oversees 
mechanical operations for the Clients’ 
Security Fund. 
Harotp A. DRrEEs 
Chairman 


Continuing Legal 
Education Committee 


The CLE Committee accomplished all 
major goals this year by continuing 
existing programs ina quality fashion and 
by implementing new programs 
designed to make continuing legal educa- 
tion more readily available to Florida 
lawyers. By the close of this Bar year, the 
committee will have presented 82 
programs and published 17 separate 
projects. 

Improved cooperation between the 
committee and sections was a major goal 
for the year. Because the committee 
relies upon sections to provide the 
substantive content of most programs, 
smooth working relationships are essen- 
tial. Toward this end the size of the 
committee was almost doubled to 
provide for representation on the 
committee by all sections. A good 
example of the close cooperation per- 
mitted by this broad-based membership 
was the implementation of the CLE 
package designed for the Midyear Meet- 
ing in February. Registrations were 
handled on a per day basis rather than a 
per course basis, and financing was 
handled in an entirely different way. All 
of this was done jointly by the committee 
and sections and provided greater CLE 
opportunities to meeting registranis. 

Another important goal was continued 
and increased cooperation with local bar 
associations. Toward this end the 
committee made fine tuning changes to 
the program whereby the CLE 
Committee makes available to local bars 
video tapes for local presentations. This 
local bar program continues to be very 
popular among smaller local bars across 
the state. 

Several new projects were developed 
this year. The CLE center in Miami was 
completed and is now presenting several 
courses each day in downtown Miami. 
Word processing discs containing 
Florida Bar probate forms were also 
prepared and marketed. These discs 
provide the software package by which 
lawyers may prepare their probate forms 
with word processing equipment. 

The committee developed a program 
on substantive law encountered in the 
representation of the poor. The program 
is being made available to local bar asso- 
ciations without cost for use in their pro 


bono programs. 

A law firm lease program was 
developed so that lawyers can contract 
for videotaped programs for in-house use 
on a monthly basis. The committee also 
began the marketing of audio cassette 
tapes of all videotaped programs. Both 
programs are in their infancy stages, and 
by this time next year we should know 
how successful these programs have 
been. 

The watchword for CLE programs 
and publications is “quality.” The com- 
mittee therefore continued the close 
monitoring of programs for adherence to 
minimum quality standards and for 
acceptance. This year, as in the past, 
programs have been rated highly by 
attendees who turned in evaluations. 

The Florida Bar's CLE program is 
clearly the finest bar CLE program in the 
country. It is no accident. Instead it 
results from the work of a first-rate staff 
led by Preston DeMilly and John 
Hogenmuller and 48 hard-working 
committee members led by Vice Chair- 
man Ed Koren and Leonard Ireland. As 
chairman I extend my personal thanks to 
each of them for this year’s success. 

C. Timoruy Corcoran III 
Chairmen 


Corrections Committee 


The Corrections Committee, although 
suffering a great loss through the death of 
its chairman, Tobias Simon, has made 
great strides this past year through his 
fine leadership and the unified efforts of 
its membership, the Governor, the 
Attorney General, the Department of 
Corrections and The Florida Bar. 

The primary goal for 1980-81 was to 
make a meaningful contribution in the 
area of inmate grievance procedures. 
This fine coalition has successfully 
facilitated the establishment of a Pilot 
inmate Grievance Project utilizing volun- 
teer attorney fact finders. ‘The Governor 
graciously hosted a reception at the 
Governor's Mansion attended by Chief 
Justice Alan Sundberg of the Florida 
Supreme Court, Attorney General Jim 
Smith, Louie Wainwright, secretary of 
the Department of Corrections, Sam 
Smith, president of The Florida Bar, 
Judge Joseph Farina who chaired the 
reception program, the Corrections 
Committee and lawyers from throughout 
the state interested in volunteering their 
time to this endeavor. 

In order to train lawyers properly as 
fact finders, a CLE course was designed 
and originally presented on December 5, 
1981. An excellent program was delivered 
by the Honorable Marvin U. Mounts, Jr., 
Jack Sandstrom, David Brierton, Bruce 
Jacob, Dean of Stetson Law School, and 
Tobias Simon. Approximately 60 persons 
attended this first seminar. Video tapes 
were made, and subsequently were 
shown in various locales. 

To date, more than 70 lawyers have 
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volunteered and been approved as fact 
finders. On or about April 15, 1982, 
volunteer attorneys held fact finding 
hearings within three designated institu- 
tions, taking testimony: under oath from 
the aggrieved inmate and any necessary 
witnesses. The fact finders then make 
recommendations to the Department of 
Corrections. 

The Corrections Committee is 
providing questionnaires to both the 
inmates and fact finders in an attempt to 
ascertain perceptions of the program, its 
benefits, and problems. 

It is hoped that the beneficial results 
obtained shall be so positive that they 
necessitate a permanent adoption of the 
program by the Department of Cor- 
rections. 

The Corrections Committee is 
additionally undertaking review of all 
legislative proposals affecting corrections 
and shall begin to explore alternatives to 
traditional incarceration. 

Desra Weiss GoopstonE 
Chairman 


Florida Bar Journal/ 
News Editorial Board 


The major goals of The Florida Bar 
Journal/ News Editorial Board during the 
1981-82 administrative year were as 
follows: 

1. To publish a “communications law” 
special issue in the March 1982 Journal. 
This goal was accomplished with out- 
standing success. Special thanks are 
owed to attorney Richard Rappaport, 
Miami, who spearheaded this project. 

2. To publish a special issue on 
“Florida’s new internationalism” in the 
May 1982 Journal. As this report is 
prepared, this issue is going to press. The 
articles are outstanding. Special thanks 
are owed to attorney George Moore, who 
was guest editor for this special issue. 

3. To begin publication of an editorial 
guest column in The Florida Bar News. 
The concept was for a member of the Bar 
Journal Editorial Board to write a 
periodic column in the News ona topic of 
current interest to the Bar. Attorney 
reaction to the column would then be 
published in ensuing issues. Several such 
columns were published, but the Bar 


response to the columns has been less 
enthusiastic than hoped. 

4. To encourage more active Editorial 
Board participation at meetings and in 
the article reviewing process. Board 
attendance at meetings during the 
current administrative year was excel- 
lent. Attendance at the fall 1981 meeting 
set a record with the seeds for a number 
of future special and theme _ issues 
planted at this meeting. In the day-to-day 
task of reviewing articles, the response of 
the board members has been generally 
good. It must be stressed, however, that 
active, periodic participation in this 
editorial process is a prerequisite to 
membership on the board. 

5. To improve the substantive review 
of articles submitted for publication. The 
historic problem of the board has been 
that the reviewing attorneys, with their 
limited time, have not been able to 
review articles as thoroughly as they 
should from a substantive, legal stand- 
point. A goal for the current year was to 
improve this substantive review process. 
Managing Editor Linda Yates devised a 
new form for use by board members in 
reviewing articles submitted for publica- 
tion upon which to indicate whether they 
have reviewed the article from a substan- 
tive standpoint. While this procedure has 
undoubtedly helped to ensure the gener- 
al substantive accuracy of § articles 
published in the Journal, the problera 
remains one of continuing concern. The 
long-term solution is to budget a law 
clerk whose sole function would be to 
review articles chosen for publication 
for substantive accuracy. 

6. To maintain the quality of The 
Florida Bar Journal writing contest. A 
standing function and goal of the board is 
to review articles in each of three 
categories—general, how-to-do-it, and 
section columns—for choosing the best 
article in each category for a cash and 
plaque award at the annual convention. 
This year’s judging subcommittee was 
chaired by Tallahassee attorney Terry 
McNab. It is the view of this chairman 
that the cash awards comprise a vital part 
of the contest and should be included in 
any future awards. 

7. To increase the number of section 
columns. With the increasing complexity 
and specialization of the law, the need for 
more specialized columns was 
emphasized as a goal at the beginning of 
this administrative year. More such 
columns have been added, notably in the 
real property area. The contributions of 
the section and committee chairmen to 
the Bar Journal/News have been most 
gratifying. 

8. To review the Journal/News 
publication procedures to make them 
more cost-effective and self-supporting. 
A report to The Florida Bar from James 
B. Kobak, Inc., was prepared in January 
1982, to address this issue. A subcom- 
mittee, chaired by the undersigned, has 
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been assembled to evaluate this report to 
determine which of the proposals should 
be implemented. 

This chairman's overall evaluation for 
1981-82 is that the board and staff have 
met substantially all of the goals outlined 
at the beginning of the administrative 
year in commendable fashion. The 
quality of the Bar Journal, in particular, 
remains outstanding, as recognized in 
Florida and elsewhere. This publication 
is the flagship of The Florida Bar and is a 
tangible return on each lawyer’s invest- 
ment of Bar annual dues. 

Both the Journal and the News are 
dynamic publications. They are the 
direct product of a hardworking editorial 
board, an interested readership, and an 
unusually qualified and hardworking 
editorial staff. The challenge to the staff 
and board is to maintain the high 
standards of both publications while 
searching for means to make them more 
self-supporting and cost-effective. 

Everetrr P. ANDERSON 
Chairman 


Florida Rules of Criminal 
Procedure Committee 


The Criminal Procedure Rules Com- 
mittee undertook as its task for the 1981- 
1982 fiscal year fulfillment of the follow- 
ing goals: (1) to solidify and put into 
effective operation the recently formed 
subcommittee system; (2) to maintain on 
the Rules Committee an equal represen- 
tation of prosecutors, defense attorneys, 
judges and professors; (3) to enforce 
attendance rules strictly; (4) to continue 
considering proposed changes to the 
Rules of Criminal Procedure from inter- 
ested parties; and (5) to be prepared for 
emergency requests from the Florida 
Supreme Court for immediate rule 
changes. 

The committee reports that all sub- 
committees were chaired by judges and 
were geographically and ideologically 
balanced and functioned effectively 
throughout the year. 

Also throughout the year several 
members of the committee resigned and 
were replaced and as of April 2, 1982, the 
balance was six judges, eleven state 
attorneys, ten defense attorneys and 
three professors on the committee. 

During the year several members of 
the committee were notified that they 
had at least two consecutive unexcused 
absences and they either resigned or 
were removed. Attendance thereafter 
improved dramatically. At our first 
meeting on September 25, 1981, there 
were seven unexcused absences and six 
excused; at our second meeting on 
November 20, 1981, there were three 
unexcused absences and five excused; at 
our third meeting on February 12, 1982, 
there were three unexcused absences and 
three excused. The attendance rules were 
strictly enforced since the upcoming year 


is expected to be a very productive year 
in anticipation of the scheduled presenta- 
tion of new rules to the Florida Supreme 
Court on September 1, 1983; Accordingly 
it is anticipated that attendance will be at 
its highest level in the next year. 

The Rules Committee considered 
suggestions from numerous interested 
parties concerning proposed revisions. 
Several proposals were discussed and no 
action was taken because it was felt that 
the present rules adequately cover the 
subject matter of the request. Two 
suggestions were considered, and it was 
decided that a statute rather than a rule 
would be more appropriate. These 
suggestions were forwarded to the 
appropriate agency for legislative action. 
Several suggestions were considered and 
are now under review by the various sub- 
committees. 

One proposed revision to the rules was 
presented to the Florida Supreme Court. 
In response to the unanimous resolution 
of the Florida Conference of Judges 
dated September 23, 1981, the Rules 
Committee considered and submitted a 
proposed revision to subsection (a), Rule 
3.390, Fla.R.Crim.P., which was 
spawned by the Supreme Court's 
decision in Tascano v. State, 393 So.2d 
540 (Fla. 1980). The proposed revision, 
providing that the trial judge shall no 
longer instruct the jury on the sentence 
which may be imposed, was presented to 
the Florida Supreme Court on or about 
February 16, 1982. 

September 24, 1982, the court adop- 
ted revisions to Rules 3.490 and 3.510. 

Because the Rules of Criminal 
Procedure Committee was recently 
transformed from a section committee to 
a Supreme Court committee, the 
members of the committee have worked 
together closely over the past two years 
to create a foundation for long range and 
effective operation. The goals that were 
set for the committee were merely a 
continuation and fulfillment of the 
accomplished goals of the committee last 
year. Most importantly, every attempt 
has been made and should continue to be 
made to keep a well balanced committee 
through appointment of equal numbers 
of defense attorneys and state attorneys, 
as well as judges and professors. The sub- 
committee structure should continue to 
reflect ideological as well as geographi- 
cal balance, so that it can better perform 
its work. 

Finally, continuity of leadership is 
provided so that the first vice chairman 
shall become chairman and the second 
vice chairman shall become first vice 
chairman. By so doing, leadership of the 
committee will also be equally balanced 
and, hopefully, a judge will be chairman 
of the cgmmittee at each four-year 
interval when the new rules are presented 
to the Florida Supreme Court. 


A. THOMAS 
Chairman 


Government Lawyers 
Subcommittee of 
Member Relations 
Committee 


The Government Lawyers Subcom- 
mittee of the Member Relations Com- 
mittee is a new committee in the Bar, 
established by President Sam Smith to 
provide a voice for government lawyers 
through the Member Relations 
Committee. Its major purposes are to 
reflect to The Florida Bar those areas 
where the Bar can better serve govern- 
ment lawyers and to make positive 
contributions in the development of Bar 
policy. 

Two meetings of the subcommittee 
were held during the 1981-82 year, one in 
Tampa in September and one _ in 
Tallahassee in February. The first year of 
the subcommittee’s existence was spent 
largely in defining its role and finding 
methods of carrying out its stated pur- 
pose effectively. To this end, a major 
necessity was to determine the number of 
lawyers in the Bar who practice full time 
with government agencies, federal, state 
or local. The subcommittee requested 
the Bar provide a statement on the annual 
Bar dues statement reflecting whether 
the recipient is a government lawyer. The 
Bar granted that request and the 1982-83 
statement will contain such a question. 
This will give the subcommittee 
knowledge of the number of government 
lawyers in the Bar, a fact heretofore 
unknown and only guessed. 

The Government Lawyers Subcom- 
mittee, while recognizing that it is not a 
substantive subcommittee, nevertheless 
also recognizes that there is no other 
viable group representing the interest, 
specifically, of government lawyers 
within the Bar. Therefore, it felt it would 
be appropriate to seek permission from 
the Bar to file an amicus curiae brief in 
the case of the Miami Herald Publishing 
Co. v. City of North Miami, et al., Case 
No. 81-2735 pending in the Third District 
Court of Appeal. The issue in that case 
deals with the lawyer-client privilege and 
the public records statute and the inter- 
play of those concepts with respect to a 
government agency and its lawyer. The 
Board of Governors of The Florida Bar 
granted that request and two members of 
the committee, C. Marie King and Paul 
Rowell, have volunteered to file an 
amicus brief in behalf of the subcom- 
mittee if the appellate court allows it. 

During the 1981-82 initial year of the 
subcommittee, various programs of the 
Bar were discussed and in particular 
there was concern that CLE programs 
should contain material oriented toward 
the government lawyer as well as toward 
the private practitioner. There was some 
thought that a representative of govern- 
ment lawyers should be placed on the 
CLE programs committee and on 


various other Bar-wide committees. With 
the identification of government law- 
yers in The Florida Bar, the members 
hope this will more easily be accom- 
plished in the committee appointments 
for next year. 


The committee recognizes its responsi- 
bilities in terms of professional service, as 
well as in identifying areas of improve- 
ment in the relationship between the Bar 
and government lawyers, and intends 
that its role will be a positive one in the 
general functioning of The Florida Bar. 


The committee sees its role as a 
continuing one and new appointments 
are being made to the committee. The 
first meeting for the 1982-83 year will 
take place at the Annual Convention at 
Disney World on Monday, June 28, from 
2-5 p.m. Those people who are interested 
in the work of the committee, whether 
members or not, are invited to attend. 

JupirH A. BRECHNER 
Chairman 


Group Insurance for 
Members of the Bar 
Committee 


The Bar’s new group medical 
insurance plan was introduced in Sep- 
tember 1981. This plan, designed to 
provide long term economy and stability 
of rates, has achieved greater participa- 
tion in its first seven months of operation 
than was achieved by all of the previous 
employee benefit plans put together. 
Claims results are expected to be very 
favorable, leading to rates significantly 
lower than the market. 


The malpractice insurance program 
has been doubly refined through broad 
coverage improvements and substantial 
rate reductions. The aggressive risk 
management and claim repair systems 
used in this program contribute to its 
competitive position and to the actual 
reduction of legal malpractice. 


All of the endorsed insurance plans 
feature extraordinary Bar control. The 
Group Insurance Committee has 
exercised this control this year in the 
areas of underwriting policies, rate struc- 
tures, and coverage design. The 
committee is developing an ongoing, 
formal oversight system involving pro- 
fessional consultants, member surveys, 
and detailed contracts with the providers 
of products and services. 


Several new insurance or insurance- 
related programs are being developed 
for introduction in coming months. 
Lawyers Professional Liability Insurance 
Company and its affiliates, the managers 
of the endorsed programs, have been 
very responsive to the needs of the insur- 
ance program and of the Bar. 

GEoRGE REARDON 
Chairman 
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Judicial Administration, 
Selection and Tenure 
Committee 


Following a report of the Judicial 
Merit Retention Study Commission, 
appointed by the Board of Governors in 
January 1981, to study problems of merit 
retention elections for Florida appellate 
judges, the committee recommended 
that Canon 7B(3) of the Code of Judicial 
Conduct be amended and that Canon 7B, 
Code of Judicial Conduct Commentary 
be amended. The Board accepted the 
recommendations and filed a petition in 
the Supreme Court to effectuate the 
arhendments. At present, the court has 
the petition for consideration. 

The committee concluded that the 
Constitution should be amended to 
exclude the requirement that there be a 
resident of each appellate district on the 
Supreme Court. The Board of Governors 
declined to authorize activity directed to 
this change. However, the committee 
was informed that the subject should be 
revisited during the coming Bar year. 

Legislation was introduced in the 
Florida Senate which would have 
converted Florida’s present two-tier trial 
court system to a single-tier system. The 
bill would have abolished all county 
courts and raised the judges of these 
courts to the circuit court. The committee 
had extensive discussion on this topic 
which will be a major issue of debate 
during the next year. 

Euricu Z. GRiFFIN 
Chairman 


Judicial Evaluation 
Committee 


During the year 1981-1982 the Judicial 
Evaluation Committee met three times 
and embarked on its objective of pro- 
viding model judicial evaluation 
procedures for use in the State of Florida. 

A survey of the circuit and appellate 
judges was conducted at the Circuit 
Judges’ Conference in Panama City and 
the results have been gathered. Final 
computation and interpretation of the 
results are ongoing. 

Similar results are being sought from 
the county judges and a summary of the 
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committee’s work on this subject matter 
is contemplated. 

Ronan A. Cyrit 

Chairman 


Judicial Nominating 
Commission Committee 


The Judicial Nominating Commission 
Committee is charged with assisting the 
Governor and_ judicial nominating 
commissions in discharging their duties 
under Article V, Section 11, Constitution 
of Florida. The committee also sponsors 
an annual institute for judicial nominating 
commissioners, and provides other 
assistance to these constitutional bodies 
in the performance of their duties. 

This year the committee, through 
correspondence and three well-attended 
meetings: 

1. Prepared a brochure on judicial 
nominating commissions which will be 
published shortly by The Florida Bar for 
distribution to members of the public 
and the media to assist public under- 
standing of the purpose and function of 
the 26 judicial nominating commissions 
in Florida. The brochure was prepared 
under the chairmanship of committee 
member Rob Williams of Tampa. 

2. Recommended legislative 
positions, adopted by the Board of 
Governors, opposing proposed legisla- 
tion in the Florida Legislature which 
would have affected the conduct of 
commission proceedings and mandated 
public access to those proceedings. 

3. At the request of the Budget 
Committee of the Board of Governors, 
determined not to sponsor its annual 
institute for commissioners in 1982 
because of budgetary restrictions within 
The Florida Bar, and because of the 
absence of the appointment of any new 
commissioners by the Governor during 
this Bar year. The committee resolved to 
reinstitute the program on February 25, 
1983, and to continue annual institutes 
thereafter. 

4. Continued its efforts to update the 
Judicial Nominating Commissioners 
Handbook published by The Florida Bar 
for use by judicial nominating commis- 
sioners within the state. 

The constitutional nominating 
commissions for the Supreme Court, the 
five district courts of appeal and the 20 
judicial circuits vary substantially in their 
volume of nominations, public visibility 
and procedural customs. Nevertheless, 
our committee has found that through its 
annual institute and its handbook for 
commissioners, and through its efforts to 
acquaint the public with the purpose and 
function of these commissions, The 
Florida Bar can and does provide a 
substantial service to both the judiciary 
and the people of the State of Florida. 

STEPHEN ID. Busey 
Chairman 


Juvenile Rules 
Committee 


Effective January 1, 1981, the Florida 
Supreme Court enacted the new Juvenile 
Rules of Procedure, a product of this 
committee’s work in previous years 
under the chairmanship of Judge 
Kenneth Leffler and Judge Dorothy Pate. 
Also as a result of this, the Board of 
Governors of The Florida Bar, through 
the efforts of the Juvenile Rules Com- 
mittee and the designation department of 
The Florida Bar, brought into existence a 
new juvenile law designation. Through 
this effort, attorneys who practice in the 
area of juvenile law can now designate in 
accordance with the regulations of The 
Florida Bar. 

During the year 1981-82, the Juvenile 
Rules Committee has worked on com- 
mittee notes for the new juvenile rules, 
with the intent to clarify any questions 
that may arise as a result of the new rules. 

The committee met and submitted to 
the Board of Governors on July 9, 1981, 
its recommendations for changes in Rules 
8.170 and 8.300. The request in Rule 8.170 
is to change words of that rule from 
“insane” to “incompetent” to encompass 
children otherwise omitted by the use of 
the word “insane.” This became espe- 
cially necessary in view of the fact that 
the adult rule was changed to incorporate 
those judged “incompetent.” It also will 
provide to the court the option of 
providing treatment for children who 
needed special treatment but who could 
not be “Baker acted” nor could be judged 
“insane.” 

Rule 8.300 would, if the recommenda- 
tion becomes effective, follow Florida 
Statutes and make it mandatory to 
appoint a guardian ad litem and to estab- 
lish a procedure in which the guardian ad 
litem may function within our juvenile 
system. 

The Juvenile Rules Committee also 
appointed Justice Parker Lee McDonald 
of the Florida Supreme Court as a 
member of our committee. His coopera- 
tion with the committee and his activities 
as liaison between the committee and the 
Supreme Court are much appreciated. 

The Juvenile Rules Committee has 
also, in coordination with the Criminal 
Law Section of The Florida Bar, agreed 
to prepare a seminar on juvenile justice, 
to be presented in 1982. 

The recent designation of the area of 
juvenile law necessitates some means of 
continuing legal education in accordance 
with the CLE program. There has never 
been a seminar dedicated to the needs of 
juvenile justice in the State of Florida. 

As a final note, Rules 8.170 and 8.300 
are presently pending consideration by 
the Supreme Court. We are awaiting the 
final decision as to their acceptance and 
incorporation into the existing rules. 

James R. AUFFANT 
Chairman 


| 


Law Office Management 
Advisory Service 
Committee 


The Law Office Management 
Advisory Service, formerly Economic 
Advisory Service, has the far-reaching 
goal of improving the administrative 
functions and management techniques 
within the law office. To accomplish this 
purpose, the program has three specific 
forms of outreach: in-office 
consultations with sole practitioners and 


small law firms, workshops for 
administrative staff personnel and 
symposia products particularly 


developed for or of interest to those in the 
legal profession. Response to the 
offerings of the service has been 
overwhelming and the third year of 
operation will bring an expansion of the 
available services, as well as a broadened 
scope of activity. 

One of the most beneficial services 
LOMAS has is its consultation program. 
Sole practitioners and small law firms 
receive counseling on such matters as 
office efficiency, profitability, 
productivity, space planning and 
selection of equipment, client 
development, malpractice avoidance, 
effective utilization of resources and the 
development of financial management 
skills. During the first two years of 
operation over 240 lawyers or firms 
benefited from this service. 


The workshops were initially directed 
toward enhancing lawyers’ managerial 
skills and provided suggestions and tips 
which, if implemented, would improve 
office administrative practices, as well as 
productivity and profitability. Through 
follow-up it was determined that many 
participants who left a workshop with 
clear intentions had made no progress in 
implementing changes. It became 
apparent that the employee most 
responsible for implementing changes 
needed to be educated, as well as the 
lawyer. Thus was the birth of the most 
successful, well-received program 
conducted to date, the workshops for 
administrative secretaries. The 
workshops have been conducted 
throughout the state and have helped 
more firms than the combined total of all 
other LOMAS programs. Advanced level 
workshops are scheduled for the 
upcoming year. 


The newest brainchild of LOMAS is 
the symposium format for introducing 
products and services of interest to those 
in the legal profession. In March, 
LOMAS conducted its first Word and 
Data Processing Symposium in Tampa. 
The 130 participants and 20 vendors 
agreed that the program format was a 
tremendous success. It offered lawyers 
who were interested in purchasing or 
upgrading equipment the opportunity to 
compare many different systems at one 
location. It offered the vendors a captive, 


interested, informed market. Response 
to the program was so enthusiastic that it 
will be repeated later this year in Fort 
Lauderdale. 

Expansion and growth are on the 
forefront in the years ahead. An 
increased demand for the counseling 
service has created the need _ for 
additional consultants. LOMAS 
contracted the services of Henry 
Dykman on a part-time basis to handle 
consultations in the southern part of the 
state and will be contracting another 
consultant to handle the northern region. 

The program is further expanding its 
scope to include educational programs 
for individuals training for careers in the 
legal profession, whether as a lawyer, 
paralegal, law office administrator or 
secretary. One of its goals is to have law 
office management courses made part of 
the curriculum in law schools, 
community colleges and other training 
programs. A further goal is work toward 
upgrading the professions of legal 
administrators and paralegals, and to 
promote their acceptance within the law 
practice. LOMAS supports availability of 
continuing legal education courses for 
CLA’s within the framework of current 
CLE programs, which would allow 
CLA’s .to maintain certification 
requirements. 

LOMAS works closely with local bar 
associations and related professional 
associations, law schools and community 
colleges, and sections and committees of 
The Florida Bar to develop educational 
programs which promote law office 
management, stress the need for trust 
account compliance and malpractice 
prevention. 

CHARLES F. RoBINSON 
Chairman 


Law Week and American 
Citizenship Committee 


This year The Florida Bar took a 
different step with Law Week, in that it 
“broke away” from the ABA theme of “A 
Generation of Progress,” and decided 
upon the theme of “Florida Lawyers— 
Reaching Out to Serve.” 

In addition, there were further 
attempts to place increased opportunity 
for individual programs with the local 
bar associations throughout the state, and 
it was emphasized from the very 
beginning that the Bar's Law Week 
committee was only to provide assistance 
to the local Law Week chairmen. 

Each of the local bar associations was 
given the opportunity to request 
pamphlets for use in various promotions. 
Because of the disappointingly low 
number of requests, it was possible to fill 
all requests. Another change this year was 
initiation of an awards program with cash 
awards as prizes for the best entries in the 
competition in the three categories based 
upon size, in addition to the cash award 


for the best overall bar performance, 
including best percentage of participa- 
tion by the membership. 

Perhaps the most significant change in 
the Law Week program is not this year’s, 
but in the upcoming years. The Board of 
Governors of The Florida Bar has taken 
the recommendation of the Law Week 
chairman and done away with the Law 
Week Committee in its present form, and 
placed its functions under the Voluntary 
Bar Liaison Committee. It is further 
recommended that each local bar Law 
Week chairman throughout the state 
become an ex-officio or adjunct member 
of the Law Week Committee, since the 
true work of Law Week is done not by the 
state committee, but by the individual 
bars through their respective Law Week 
chairmen. 

It is anticipated that Law Week this 
year throughout the state will feature a 
great variety of programs by the indi- 
vidual bars. A book was compiled to give 
examples of the best that had been done 
in the past and showing “how to” put 
together a Law Week program. 

Governor Graham also signed a 
proclamation declaring April 24 through 
May 1 as Law Week in Florida. 

Joun E. SHIELDS 
Chairman 


Lawyer Referral Service 
Committee 


The primary goal of the Lawyer 
Referral Service Committee is the 
delivery of legal services to the public. In 
addition, the committee has the 
responsibility of administering The 
Florida Bar Lawyer Referral Service. 

The committee’s attention for the past 
year has been centered on implementa- 
tion of a statewide advertising program 
funded in part by the Board of Governors 
of The Florida Bar which allocated 
$125,000 conditioned on $100,000 being 
collected from local LRS services. 
Members of the committee and staff 
made various presentations to the local 
services attempting to convince these 
services to participate in a statewide 
advertising program. It became apparent 
that even if the committee obtained suffi- 
cient money commitments from the local 
services to run the statewide advertising 
program that continued year after year 
advertising and associated costs would 
place a financial commitment which the 
local services and possibly the state bar 
would not agree to. Therefore, the 
committee decided to withdraw _ its 
request to run a statewide advertising 
program and the money allocated was 
placed back into the general Bar fund. 

The committee wants to standardize 
the operating procedures of local and 
statewide lawyer referral services, and to 
expand the membership of these services 
including membership in low fee and 
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elderly referral panels. 

1981 saw an increase in the number of 
referrals made by both the state and local 
services, thereby reaffirming the 
committee’s belief that LRS is a worth- 
while function not only for the people of 
the State of Florida, but also for the 
benefit of participating lawyers who 
receive fees generated from referrals. 
LRS made 12,595 referrals in 1980 and 
14,368 referrals in 1981. 

Integration Rule Bylaw XV_ was 
amended at the request of the Lawyer 
Referral Service Committee in order to 
obtain a “waiver of confidentiality” from 
each panel member serving on either a 
state or local LRS panel. If there is a 
finding of probable cause against any 
panel member, the grievance depart- 
ment will notify the state LRS to suspend 
referrals to the member in question until 
the matter is resolved. 

The committee requested the Board of 
Governors to require as a condition of 
membership in a service that each 
member accept two low fee cases per 
panel member, per year. The Board of 
Governors tabled the proposal. 

The committee adopted a motion to 
drop the 10 percent remittance fee for 
members of the Mental Disability, 
Elderly and Low Fee Panels. In addition, 
the committee voted to require annual 
membership dues of $25 rather than $25 
for the first year of membership, $15 for 
the second year and $10 thereafter as 
previously required. 

One standing goal of the committee is 
to increase the number of referrals made 
by the state and local services and to 
increase the lawyer membership in these 
services. The primary means of accom- 
plishing this desired result is through 
advertising. The committee will be 
seeking funds to promote the most cost 
effective use of the advertising medium. 
In the upcoming year, the committee 
plans to sponsor ads in the TV Guide of 
the Tallahassee Democrat to run for a 
period of six months. In addition, the 
committee plans to run radio spots in 
selected geographic areas and follow-up 
techniques will be applied to determine 
the effectiveness of this advertising. The 
committee wants to develop an 
advertising package which will be 
helpful for use not only by the state LRS 


service but also the local services in order 
to maximize the advertising dollar and to 
increase public awareness of the 
availability of LRS. 

The committee wants to promote 
increased participation by lawyers in the 
Elderly and Low Fee Panels. This will be 
part of the Bars public — service 
commitment to the public. 

The committee will continue to strive 
to structure the statewide and _ local 
services operations to establish uni- 
formity and ease of administration. 

WituiaM Barrerr IV 
Chairman 


Long-Range Planning 
Committee 


The committee’s main purpose is to 
assist The Florida Bar in planning for the 
future by developing a mechanism for 
recognizing and examining issues which 
will affect the Bar and Florida lawyers 
during the next five to ten years. Ac- 
cordingly, the committee is currently 
composing a list of issues and problems 
which the Bar should confront. A few of 
the issues include: the integration of an 
increasing number of lawyers into the 
practice of law; the delivery of legal 
services to middle and lower income 
persons; lawyer competency and dis- 
cipline; specialization; mandatory con- 
tinuing legal education; and the 
regulation, purposes and structure of an 
integrated bar. The committee plans to 
update this list periodically. 

The committee has determined that a 
scientific poll of a cross section of mem- 
bers would be very useful to assist the 
Bar in planning for the future. The com- 
mittee concluded that such a poll would 
be a more accurate measure of lawyer 
interests and needs than the voluntary 
survey now being used which less than 25 
percent of the members return. The com- 
mittee has worked with staff to help de- 
velop the poll and, until such poll is final- 
ized, to improve the quality of the 
present survey. 

The committee is also attempting to 
delineate better the purposes and ob- 
jectives of an integrated bar. The Bar’s 
proposed and existing activities and pro- 
grams could then be measured to de- 
termine whether they fall within these 
purposes and objectives. The committee 
will attempt to coordinate this effort 
with the Board’s Program Function and 
Review Committee. This project should 
both enhance the effectiveness of the 
Bar’s wide variety of programs and help 
to eliminate unnecessary programs. 

STEVEN J. UHLFELDER 
Chairman 


Media Relations 
Committee 


The primary project for the Media Re- 
lations Committee in 1981-82 was The 
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Florida Bar 1982 Media Law Conference, 
which was held February 6, 1982, in 
Jacksonville. 

Even though this was the first Media 
Law Conference to be held by The 
Florida Bar in North Florida, it attracted 
some 400 participants, including lawyers, 
state and federal judges, educators, 
representatives of media management, 
editors, news directors and_ reporters 
from both print and electronic news 
media. Also attending were a number of 
law students and mass communications 
and journalism students, making the 
audience one of the most diverse yet in 
the eight-year history of this conference. 

Financial contributions were obtained 
from nine sponsors, the most ever, and 
nearly 60 Bar members signed up for 
designation credit in only the second year 
such credit has been provided at this 
conference. A_ faculty of 24 noted 
speakers, panelists and workshop leaders 
participated at minimal cost to the Bar. 

No other event held by The Florida 
Bar brings together the mix of interests 
affecting and affected by the legal 
system in such a positive and 
productive, nonadversary forum, where 
judges, lawyers, legislators, educators 
and media representatives can get to 
know each other on an informal basis, 
discuss mutual concerns in media-law 
areas and improve relationships that can 
often obviate the need for litigation. The 
educational opportunity remains one-of- 
a-kind in Florida, focusing on both recent 
developments and emerging issues, as 
well as mutual obligations to the public. 

Through the outstanding leadership of 
Augie Quesada of Jacksonville, 
conference chairman, more than $9,000 
in outside income was raised from two 
local newspapers, a television station, 
three radio stations, the Jacksonville Bar 
Association, three law firms, and the 
second increase in registration fees in as 
many years. Including the registration 
fees, pending a final accounting, outside 
income is expected to total at least 
$16,500-$17,000. If costs equal income, 
The Florida Bar paid for only 37 percent 
of the conference. Income is expected to 
exceed total costs. 

C. Gary WILLIAMS 
Chairman 


Probate and Guardian- 
ship Rules Committee 


The Probate and Guardianship Rules 
Committee has been very active again 
this year with six meetings held in various 
areas of the state. 

In anticipation of the next scheduled 
revision cycle (1983), the committee de- 
cided in June 1980 to undertake a total 
review of all of the probate rules, ex- 
cluding those applicable only to guar- 
dianships. Each of the rules was assigned 
to several subcommittees for review to 
determine whether each rule should be 
deleted, retained without revision, re- 


vised or whether a new rule is needed. 
Throughout the year, reports of the sub- 
committees have been received. In order 
to ensure consistency in the language and 
format of all rules and committee notes, 
the Style and Drafting Subcommittee is 
reviewing each rule before final ap- 
proval. Several rules have been adopted 
and others are expected to be adopted in 
the near future. 

The Bar committee continues to work 
closely with the special committee of the 
Real Property, Probate and Trust Law 
Section, chaired by Kay Kramer, West 
Palm Beach. 

The committee continues to receive 
correspondence, suggestions and recom- 
mendations both from lawyers and 
judges who are interested in the develop- 
ment of probate procedure rules. Many 
of these have been instrumental in rule 
changes and we hope to continue receiv- 
ing them. 

New members who are interested in 
the development of rules of procedure 
governing probate and guardianship 
practice are invited to join the committee. 

The next meeting of the committee 
will be held at The Florida Bar Conven- 
tion at Walt Disney World. 

L. Grappy 
Chairman 


Special Commission to 
Implement the Interesi 
on Lawyers’ Trust 
Accounts Program 


Since Florida’s interest on trust ac- 
counts program became operational as 
the first of its kind in the United States, 
the Special Commission to Implement 
the Interest on Lawyers’ Trust Accounts 
program has been at work toward achiev- 
ing the ideal of participation from every 
law firm and sole practitioner in this 
state. The 15-member commission, re- 
flective of all segments of Florida’s legal 
and judicial community, was named by 
the presidents of The Florida Bar and 
The Florida Bar Foundation shortly after 
the Florida Supreme Court’s enabling 
opinion was issued in July of 1981. 

Because Florida’s program is volun- 
tary, it was considered essential that our 
attorneys be fully aware of the interest 
on trust accounts concept, how the pro- 
gram functions, and its numerous public 
benefits. It was initially resolved that the 
commission’s primary goal would be or- 
ganization and creation of a framework 
to promote the interest on trust ac- 
counts concept. Appropriate subcom- 
mittees were created for subject areas 
that needed particular attention to ac- 
complish implementation: mechanics of 
program operation; lawyer education 
and recruiting; structuring of the solici- 
tation effort; public and media aware- 
ness; and liaison with The Florida Bar 
Foundation, recipient of the program 
funds for disbursement. 


As the program moves toward comple- 
tion of its first year of activity, it appears 
that this project could become the most 
rewarding endeavor the organized Bar in 
the State of Florida has ever undertaken. 
Highlights of commission activities 
include: the securing of all governmental 
approvals needed to make the program 
operational; formulation of all neces- 
sary procedures and documentation for 
law firms and financial institutions to 
effect participation; development of 
ongoing communications with and coop- 
eration from Florida’s banking and thrift 
institutions relative to the program; the 
coordination of an effective lawyer edu- 
cation effort including a special issue of 
The Florida Bar Journal devoted to the 
interest on trust accounts concept, con- 
tinuous coverage of commission activities 
and listings of program participants in 
The Florida Bar News, an informative 
lawyer orientation brochure, and an 
active voluntary bar association speakers’ 
bureau. 

Additionally, the commission’s first 
year of work has been accentuated by: 
the tireless support of the program from 
the Chief Justice of the Florida Supreme 
Court, along with the favorable endorse- 
ments of the concept from the state 
comptroller and many leading Florida 
newspapers; maintenance of an intense 
two-month statewide lawyer recruiting 
program, complemented by volunteer 
lawyers serving as resource contacts in 
each judicial circuit; and the establish- 
ment of permanent office facilities for 
The Florida Bar Foundation and the 
hiring of its first full-time executive 
director. 

All signs indicate that the commission 
will meet its first-year goal of at least 10 
percent participation from Florida’s 
estimated 17,500 practicing lawyers who 
maintain active trust accounts. Better yet, 
our early experience with the program 
signals that possibly $2 million in public 
interest funds will be generated by these 
participants alone—$20 million if all eli- 
gible Florida lawyers were to enroll. 

It is my belief that this premier Ameri- 
can program, initially sponsored by The 
Florida Bar and now to be administered 
by The Florida Bar Foundation, will con- 
tinue to grow. With the participation of 
every Florida lawyer, this dynamic pro- 
gram can assist us in realizing our com- 
mitment to the administration of justice 
and the public at a level that is unexcelled 
in the history of the legal profession. 

L. Davin SHEAR 
Chairman 


Student Education and 
Admission to the Bar 
Committee 

The Student Education and Admis- 
sion to the Bar Committee has historically 
viewed its primary role as liaison be- 


tween the Bar and the law schools in 
Florida. For the first time in some years, 
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the committee can report on some tan- 
gible accomplishments made during the 
preceding year. 

A resolution was passed this year by 
the Board of Governors to encourage the 
teaching of trust accounting in Florida 
law schools. The committee contacted 
each of Florida’s five law schools to solicit 
their recommendations and encourage 
implementation of the program. At this 
writing, implementation is under way at 
some of our law schools. 

In March, a proposal was presented to 
the Board of Governors that a special af- 
filiate status be created for law school 
faculty in Florida who are members of 
other state bars. The proposal, as ap- 
proved by the Board, will permit greater 
participation by our faculty in Bar activi- 
ties, particularly through committee 
work. Hopefully, this will foster a closer 
working relationship between _practi- 
tioners and members of the academic 
community in addressing issues of 
common concern. 

The committee shared responsibility 
with the University of Miami School of 
Law in presenting the Academic Con- 
clave in March. Florida Bar President 
Sam Smith, ABA President David Brink, 
and Chief Justice Norman Krivosha of 
the Nebraska Supreme Court spoke on 
the subjects of lawyer competency and 
education’s role in achieving that goal. 
Some innovative ideas were presented 
during the conclave’s small group discus- 
sions in the area of pre- and post-graduate 
legal education, which will be explored 
during the coming year. 

Ongoing projects include the study of 
skills programs currently offered in Flori- 
da law schools and evaluation of the 
feasibility of internship programs for 
recent law school graduates. I extend my 
thanks to the members of the committee 
for their time, energy and enthusiasm 
devoted to the committee during the past 
year. 

Rosert B. NapeEau, JR. 
Chairman 


Summary Procedure 
Rules Committee 


This was a relatively inactive year for 
the Summary Procedure Rules Commit- 
tee. Since proposed rule changes are not 
due to The Florida Bar until September 1, 
1983, the committee’s action consisted 
of a review of all existing rules and re- 
sponding to inquiries concerning rules. 
Our review of the rules will be passed on 
to next year’s committee to help pro- 
vide a continuity of action. 

Jupce Natu C. 
Chairman 


Traffic Court Rules 
Committee 


The Traffic Court Rules Committee 
met in Tampa on September 25, 1981, as 
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part of the General Meeting of Commit- 
tees and Sections. 

The committee’s goal for the current 
year and the new term will be to review 
completely the existing rules with an eye 
toward streamlining wherever possible 
and practical. 

The following amendments and pro- 
posals are currently before the committee 
for review and adoption. (The commit- 
tee welcomes Bar response.) 

1. Adoption of a rule providing for 
acceptance of guilty pleas in absentia for 
criminal traffic offenses by leave of 
court. (It was noted that such a procedure 
exists for traffic infractions as well as 
misdemeanors, but not for criminal traf- 
fic offenses.) 

2. Elimination of the exclusion of 
RCrP 3.140(n) from application to crim- 
inal traffic offenses per Traffic Court 
Rule 6.220 to allow for statements of par- 
ticulars upon motion. 

3. Addition of “the date, time, and 
place of the offense” under Traffic Court 
Rule 6.210 as a right of the defendant to 
certain information by demand without 
necessity for motions. (Note: By adding 
the “date, time and place” to defendants’ 
rights to information, motion time in 
court for such information will be elim- 
inated.) 

4. Amend Traffic Court Rule 6.170 so 
as to eliminate the last sentence providing 
for arraignment and trial immediately 
thereafter for criminal traffic offenses. 
(It should be noted that such existing 
provision is inconsistent with the spirit of 
the applicable rules of discovery follow- 
ing arraignment.) 

Also, it is anticipated that a paperback 
pamphlet edition of the traffic court rules 
(similar to existing pamphlets for other 
court rules) will be published by The 
Florida Bar later this year. 


The committee strongly urges all 
members of the Bar to submit any recom- 
mendations or amendments to the 
committee for their consideration. 

STEPHEN J. GOLDSTEIN 
Chairman 


Travel Programs 
Committee 


The committee has been particularly 
active during this Bar year, holding four 
meetings, all well attended. The commit- 
tee goals for the year were two-fold: 
selection of travel programs for offering 
to the membership during 1982; and the 
development of committee recommen- 
dations to the Board of Governors re- 
garding continued operation of the 
committee and the procedure for select- 
ing and_ publicizing annual travel 
programs. 

Both of the goals were satisfactorily 
attained in the successful offering of five 
fine travel programs to Florida Bar mem- 
bers during 1982, and in the Board of 
Governors’ approval and adoption of the 
committee’s recommendations for con- 
tinuing the annual selection and promo- 
tion of desirable travel programs avail- 
able to the membership. 

With the help of information obtained 
by responses to the recent membership 
survey questionnaire, the committee is 
now proceeding toward the identifica- 
tion and selection of travel programs to 
be offered to the membership during 
1983. Last year the committee adopted a 
plan of publicizing the year’s travel pro- 
grams in a single brochure, so that the 
membership might know all of the vari- 
ous programs for the year at one time, 
and providing a means to obtain addi- 
tional, detailed information regarding 
particular programs. This method of 
presentation was well received and the 
committee plans to follow a_ similar 
format this year. 

Jupson FREEMAN 
Chairman 


Voluntary Bar Liaison 
Committee 


For the first time this year the annual 
Bar Leaders’ Conference for voluntary 
bar association leaders was moved from 
the fall to July and combined with the 
meeting of section and committee chair- 
men and vice chairmen. The date change 


The five most dangerous words in the English language. 


We want to cure cancer in your lifetime. 


American Cancer Society ¢, 
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fits more closely with the beginning of 
many of the voluntary bar associations’ 
fiscal years and gave an opportunity for 
three segments of bar leadership to 
meet together. 

A voluntary bar visitation program was 
inaugurated in the fall. Teams made up 
of a member of the committee, a staff 
member from The Florida Bar communi- 
cations division and the executive direc- 
tor of a voluntary bar met with the 
president and vice president of 29 bar 
associations throughout the state. The 
goal of the visits was to learn about the 
activities of the various associations, to 
determine what assistance they might 
want from The Florida Bar, to inform the 
leaders of the voluntary bar associations 
of the various activities of The Florida 
Bar which might be of interest to them 
and to establish a true liaison with these 
associations. More visits are planned with 
a goal of visiting all associations within a 
12-month period. 

The committee coordinated its efforts 
with the Florida Council of Bar Associa- 
tion Presidents and the Florida Council 
of Bar Executives. The members of these 
two organizations have been of great 
assistance to the committee in its pro- 
grams. In addition to this, the committee 
served as an advisor to the Law Week 
Committee. 

In cooperation with the Florida Coun- 
cil of Bar Association Presidents, a work- 
shop was conducted at the Midyear 
Meeting with emphasis on the public 
service activities of the voluntary bar 
associations and to provide insight into 
the problems of the delivery of legal serv- 
ices to the poor which were developing 
as a result of the loss of federal funding. 

The committee has planned the 1982 
Bar Leaders’ Conference which will be 
held in July again this year and will in- 
clude the section and committee chair- 
men, new members of the Board of 
Governors and members of the Board of 
Governors who serve as liaison to the 
various committees. For the first time this 
year there will be a newcomers’ session 
on Thursday in order to allow more time 
for workshops for all attendees on Fri- 
day. The committee cooperated with 
The Florida Bar staff in the update of the 
Bar Leaders’ Handbook and the selection 
of The Florida Bar Annual Awards of 
Merit for outstanding voluntary local bar 
association programs. 

N. Apcock, Jr. 
Chairman 
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Administrative Law 
Section 


The section began the current year 
determined to broaden its base and serve 
as a source of valid information 
regarding the administrative process in 
Florida. The section’s executive council 
and committee chairpersons are now 
representative of private practitioners, 
government attorneys, agency heads, the 
judiciary, the legislature, hearing 
officers, and academia. Significantly, the 
chairman-elect is for the first time a 
government attorney. In recognition of 
the legislature’s sunset review of the 
insurance code, the section created a 
committee on insurance. 

The section has continued its practice 
of providing nonpartisan information 
regarding the administrative process to 
the legislature. Special efforts have been 
made to provide regular information to 
section members and to diversify CLE 
offerings. In addition to contributing a 
column for each issue of The Florida Bar 
Journal, the section will soon initiate 
publication of a newsletter providing 
section members with current, practical 
information regarding the administrative 
process. 

The section’s major project for the year 
has been the creation of a state counter- 


part to the Administrative Conference of 
the U.S. The section is sponsoring its First 
Annual Administrative Symposium to be 
held in Tallahassee in late spring 1982. 
The symposium will be a two-day forum 
wherein speakers and participants will 
study and evaluate the administrative 
process in Florida, with particular em- 
phasis on the Administrative Procedure 
Act. Participants will be selected from a 
broad crosssection of individuals and 
groups working within or affected by the 
administrative process, and will be 
nominated by members of the section. It 
is anticipated that the Florida Admin- 
istrative Conference will be a continuing 
and formal structure eventually 
performing for Florida a service similar 
to its federal counterpart. 

LEONARD A. CARSON 

Chairman 


Corporation, Banking 
and Business Law 
Section 


The members of the Corporation, 
Banking and Business Law Section 
worked hard throughout the 1981-82 year 
on a number of projects of interest to 
business lawyers. In particular, the 
section concentrated on continuing legal 
education seminars in a variety of 
business law areas. Efforts were made to 
balance the more basic courses with some 
advanced workshops for specialists. 
Substantive areas included bankruptcy, 
banking and UCC, antitrust, securities, 
and a workshop for corporate counsel. 
The courses included presentations by 
businessmen and government officials as 
well as private practitioners. Plans are 
well underway for a wide variety of 
seminars during the section’s upcoming 
year. 

Legislation affecting areas of concern 
to business lawyers was a major project 
of the section. Various committees 
continued to analyze existing legislation 
and to recommend amendments curing 
defects. Among many other pieces of 
legislation, the section worked on a 
proposed prejudgment garnishment bill, 
a limited liability company act, and 
revisions to Articles 3, 4, and 8 of the 
Uniform Commercial Code. The 
proposed Uniform Trade Secrets Act 
and Uniform Enforcement of Foreign 
Judgments Act were also reviewed. 

Liaison was established with the 
director of the corporations division of 
the Florida Secretary of State’s office. 
The section is conferring and working 
with the director on the Florida Corpora- 
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tions Statute and various problems 
presented under it as well as problems 
faced by the UCC division in light of the 
greatly increased filings with that office. 
In addition, the Patent, Trademark and 
Copyright Committee is working with 
the director on preparation of 
procedures for trademark registration by 
the Secretary of State’s Office pursuant 
to F.S. 495 and possible amendments to 
that statute. 

The various committees of the section 
were quite active during the year. A 
number of substantial committee proj- 
ects are underway quite apart from plans 
for legal seminars. For instance, the 
Securities Committee is tracking the 
progress of the SEC’s integrated dis- 
closure program and considering 
possible changes to the Florida Statutes 
and regulations to coordinate with 
changes in the federal securities law. The 
Antitrust Committee has commenced 
planning for the publication of an 
antitrust newsletter which will particu- 
larly emphasize antitrust cases in state 
and federal courts in Florida. The 
Commercial Litigation Committee is 
preparing a set of jury instructions for use 
in commercial cases. These few 
examples reflect the breadth of activities 
sponsored by the section’s committees. 

The newer committees of the section, 
such as the Credit Union Committee, the 
Savings and Loan Committee, and the 
Commercial Litigation Committee, were 
especially active in attempting to gen- 
erate interest in their activities. In par- 
ticular, the International Business 
Committee was formed during this year 
in order to better serve business lawyers 
dealing with multi-national corporate 
transactions. 

As has been the case in previous years, 
particular attention was given throughout 
the year to ways in which membership 
participation could be increased in the 
section. The executive council has begun 
to invite different speakers to its 
quarterly meetings and a wide range of 
business law topics has been presented. 
Designation credit has been requested 
for those lectures. Plans are being made 
to publish regular newsletters advising 
members of upcoming events and 
including substantive articles of interest 
to the section’s members. All members of 
the section are welcome at any executive 
council meeting. Members are especially 
urged to attend the meeting scheduled 
for the convention of The Florida Bar 
and to participate in the planning of the 
section’s activities during the next year. 


Sytvia H. WALBOLT 
Chairman 


Criminal Law Section 


The criminal justice system in Florida 
is under attack on many sides. Headlines 
in the daily newspaper scream about “no 


finality in criminal cases.” The media 
complains that people sit on death row 
for seven or eight years and that convic- 
tions still are not final. The media and 
public groan about DWI manslaughter 
cases that are lost because they are not 
brought to trial within 180 days under the 
speedy trial rule. The police blame the 
state attorney, the state attorney blames 
the judge, everybody blames the defense 
lawyer. The headlines scream that 
sentencing means nothing; a man gets a 
long sentence from the trial judge but 
serves only a fraction by the time the 
parole commission is finished with the 
case. 


While the headlines complain, the 
Criminal Law Section is quietly going 
about its business of doing something 
about these problems in the criminal 
justice system. The Criminal Law Section 
is a young section as Florida Bar sections 
go. It is only six years old, but already has 
1,300 members and is one of the fastest 
growing sections. The Criminal Law 
Section is unique because it truly is a cross 
section of the criminal justice system. 
The executive council of the section has 
substantial representation from judges, 
prosecutors, defense (public and private) 
and law professors. The presence of 
diverse points of view make the action 
taken by the Criminal Law Section 
meaningful to the improvement of the 
criminal justice system. 

The section this year has formed for 
the first time a Committee on Finality in 
Criminal Cases under the chairmanship 
of Joseph D’Allesandro, Fort Myers. The 
Criminal Procedure Rules Committee 
under the chairmanship of Leo Thomas 
of Pensacola has been one of the hardest 
working committees in the section. For 
the past two years this committee has had 
equal representation from judges, prose- 
cutors, and defense attorneys with some 
law professors. This committee meets 
several times a year and debates changes 
for the improvement of the criminal rules 
of procedure which will be proposed to 
the Supreme Court of Florida. 

The section this year has formed for 
the first time a Federal Practice Com- 
mittee under John Farnham Evans, 
Miami. This committee put on an ex- 
cellent seminar on criminal advocacy in 


federal cases at the Midyear Meeting of 
The Florida Bar in Tampa, this past 
February. 

Education is one of our focal points. 
The Education Committee under the 
chairmanship of Jon Sale, Miami, con- 
ducted two excellent seminars, one last 
fall on Criminal Law Update and the 
other in March 1982 on Pretrial Advocacy 
in Criminal Cases. 


The section contributed $5,000 from its 
budget this year as we have done in the 
past, to help fund the Prosecutor/Public 
Defender Clinic conducted for one week 
each September at the Univesity of 
Florida Law School in Gainesville. Under 
the leadership of Professor Gerald 
Bennett, chairman-elect of our section, 
this clinic utilizes many section members 
as faculty and instructs new assistant state 
attorneys and assistant public defenders 
to improve their trial skills. This is a 
“learn by doing” clinic. The students use 
hypothetical cases, prepare opening 
statements, direct examine, cross 
examine and close. The experienced trial 
lawyers and judges who make up the 
faculty critique the students personally 
and by videotape. Results of this clinic 
have been praised statewide. Participa- 
tion by the section in this clinic is in 
conjunction with the National Institute of 
Trial Advocacy and CLE department of 
The Florida Bar. 


The section this year has established 
for the first time the Selig I. Goldin 
Memorial Award. Selig Goldin was a 
prominent criminal defense attorney in 
Gainesville, who was one of the founders 
of this section. The award will be made 
each year at the annual convention to a 
member of The Florida Bar who has 
made a significant contribution to the 
criminal justice system. A large bronze 
plaque designed and cast under the 
watchful eye of Judge Benjamin Tench 
will be permanently placed at the 
entrance to the library at the University 
of Florida Law College. There will be 
room on this plaque for 100 names and 
the first award will be made this coming 
June. Chairman of the committee for the 
selection of the first candidate is Ira 
Dubitsky of Miami. From copies of the 
nominating letters Ira has sent me up to 
the time of the writing of this report, lam 
certain that the first recipient of the 
award will be outstanding. 

The Ethics Committee, chaired by 
Bob Pope, in May was to conduct a 
seminar for prosecuting attorneys and 
one representative from each state attor- 
ney’s office was expected to attend. 

During my year as chairman of this 
exciting section, the most rewarding 
thing of all has been the opportunity to 


work alongside men and women, busy in 


their own spheres of practice, but willing 
to devote many hours to the work of the 
section. I can assure all the members of 
The Florida Bar that the Criminal Law 
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Section is doing good work to improve 
the criminal justice system in Florida. 


MEREDITH J. COHEN 
Chairman 


Environmental and 
Land Use Law Section 


The Environmental and Land Use 
Section is alive and well in The Florida 
Bar—indeed, we have grown to some 700 
attorneys. 1981-1982 was a very active 
year on many fronts for the section. 

Our primary goal was to_ better 
educate section members in a constantly 
changing area of the law. To accomplish 
that goal, section educational activities 
were divided into CLE seminars and 
workshops. It all started with the Annual 
Update Seminar in July 1981 at Captiva 
Island attended by over 150 lawyers. The 
program was outstanding. 

CLE seminars were coordinated by 
CLE Chairperson Judy Kavanaugh and 
the CLE Committee with three seminars 
planned for the year. The New Law of 
Hazardous Waste Management seminar 
was held in St. Petersburg in November. 
While attendance was poor, the quality 
of the program was very good. The 
second seminar was Land Use Litigation, 
held in Sarasota in early April and 
sponsored with the Local Government 
and Real Property Sections. 

The final seminar will be the Annual 
Update Seminar to be held in August at 
Amelia Island. Credit for these fine CLE 
seminars should go to the CLE chair- 
person and her committee, Bob Rhodes, 
Bill Earl, Cliff Schulman, Ross McVoy, 
Boone Kuersteiner, Al Clark and John 
Hankinson. 

The section has continued its work- 
shops also. These programs have lim- 
ited attendance, usually devoted to a 
specialized topic of interest to a smaller 
segment of attorneys. Workshops in 
1981-82 covered the following: storm- 
water regulation, air permitting, basics in 
environmental law, sewage treatment, 
and case studies. Some of the workshops 
were free to section members. The work- 
shops’ chairman was Roger Schwenke, 
ably assisted by Cliff Schulman, Bill 
Green, Debbie Malinsky, Tom Cloud, 
and Frank Schidman. 

The section has continued its tradition 
of excellent articles in The Florida Bar 
Journal with Richard Hamann as editor. 
The lead article in the January issue of the 
Journal contained the winning paper in 
the Dean Maloney Memorial Writing 
Contest sponsored by the section. The 
contest is being held again this year, 
under the direction of Paul Gougelman 
and Bob Rhodes. 

The section newsletter changed its 
name to the “Reporter.” Two editions 
have been mailed to section members 
with another issue due before the Bar 
year is over. “Reporter” co-editors were 
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Silvia Alderman and Tom Cloud. 

One initial goal was to explore the 
feasibility of certification. At this time we 
have not made much headway. The 
executive council members are currently 
reviewing the certification procedure 
approved by the Florida Supreme Court 
for the Trial and Tax Sections and are 
attempting to determine whether there is 
enough interest in the section to pursue 
certification further. 

The section last year published a 
hardbound book entitled Environmental 
Regulation and Litigation in Florida. This 
year a supplement is being prepared 
under the editorship of Bill Register and 
an editorial board. 

The section has also assisted the De- 
partment of Veterans and Community 
Affairs Bureau of Disaster Preparedness 
in developing a program on the legal 
aspects of flood plain management. In 
May, Ross McVoy was to make a 
presentation for the section at a circuit 
judges educational meeting being 
conducted by the Florida State Courts 
Administrator’s Office. 

The section was pleased to participate 
in other Bar functions. We were involved 
in the Midyear Meeting and plan to be 
involved in the Annual Meeting at Disney 
World. Our activities at these conventions 
were chaired by Sam Owens. 

In conclusion, 1981-1982 has been a 
very active year in environmental and 
land use law. We could not have accom- 
plished the many achievements without 
the assistance of Chairman-Elect Bob 
Rhodes and the executive council. I have 
delegated projects freely to section 
members, and they have responded in 
superb fashion. Our growth is directly 
attributive to this kind of effort. 

Regardless of what may be happening 
to environmental and land use law in 
Washington, it is alive and well here in 
Florida! 

H. GerALp REYNOLDS 
Chairman 


Family Law Section 


The main thrust for the 1981/1982 
Family Law Section year was to upgrade 
the proficiency of the matrimonial 
lawyer to better serve the troubled 
family and to help encourage the 
development of court procedures 
responsive to the needs of litigants in 
matrimonial and family law matters. To 
this end, it is felt that the section, through 
its officers and executive council 
members, has been highly successful. 

The section’s newsletter, under the 
expert tutelage of its editor, Marsha B. 
Elser of Miami, was a_ tremendous 
success. Its case summary updates were 
of considerable service both to the bench 
and bar and its articles both illuminating 
and helpful. Many letters were received, 
from practitioners in the field and the 
judiciary, commenting on the helpfulness 
of the information in the newsletter. 


Continuing legal education efforts of 
the section were beyond expectation. 
Miriam Mason, Tampa, not only was able 
to enlist participants from throughout the 
state, but also selected topics of 
significant concern to the practitioner. 
She involved judges who, through their 
involvement, became more interested 
and versed in the field and thus sparked 
considerable interest. Every program 
had overflow attendance. 

The renewal of participation by the 
section in contributing a monthly column 
in The Florida Bar Journal not only raised 
the esteem of the family law attorney, but 
also disseminated useful, oft-cited and 
current information to the bench and Bar 
alike. The participation of Judge Steven 
G. Shutter, Judge Gavin K. Letts, Judge 
Phillip W. Knight, Marsha B. Elser, James 
Fox Miller, Edwin C. Rude, Lyman T. 
Fletcher, Stephen W. Sessums, and 
Miriam E. Mason in writing columns 
contributed greatly to family law juris- 
prudence in the state. 

In addition to the foregoing 
educational endeavors, the section also 
commenced projects, all to be continued 
in the future, dealing with liaisons at the 
law schools to encourage updating the 
teaching of matrimonial and family law, 
rules examination and revision and the 
encouragement of the adoption of a 
specialization plan and legislation. While 
as yet the section’s comprehensive 
legislation program has not been adopted 
by the legislature, it has progressed 
further in this session than ever before 
and its adoption will continue to be 
supported by the section. 

A significant project, undertaken in 
cooperation with the Florida Chapter of 
the American Academy of Matrimonial 
Lawyers, through the lead of _ its 
president, Burton Young of Miami was 
the request that Chief Justice Alan C. 
Sundberg of the Florida Supreme Court 
appoint a Florida Supreme Court 
Commission on Matrimonial Law. On 
April 1, 1982, the Chief Justice entered an 
order creating such a commission, 
naming Justice Ben Overton, a former 
chief justice, as its chairman. Several 
officers and executive council members 
of the section have been selected by 
Chief Justice Sundberg to be members 
and the section intends not only to help 
provide funds for the commission’s 
work, but to assist, where called upon, in 
its work and activities. 

None of the section’s work could have 
been accomplished without the 
encouragement, participation and 
commitment of its chairman-elect, 
Stephen W. Sessums, and the devotion by 
all of the section’s officers and executive 
council members. 

MELvyN B. FRUMKES 
Chairman 


General Practice Section 
It is without joy that I submit this re- 
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port on behalf of the General Practice 
Section, for this was to have been the task 
of Bill Jacob, chairman of the executive 
council. I regret to announce that Bill 
Jacob passed away on February 19, 1982, 
while, as usual, on his way to take care of 
Florida Bar business. Bill had a terrific 
future as a leader of the Bar and his loss is 
a great one for not only the General 
Practice Section, but for The Florida Bar 
as a whole. We will miss him. 

Under Bill Jacob’s direction, the 
General Practice Section continued in 
1981 and 1982 to make strides toward a 
position of prominence among the 
sections of the Bar. It has been only two 
short years since the section, desperate to 
rekindle membership interest, made a 
section-wide appeal for members to step 
forward and serve on the executive 
council. That appeal, made under the 
direction of then-Chairman Bill Sweat 
and Chairman-elect Scott Laing, resulted 
in the core of leadership now directing 
the section’s activities. 

Since that time in early 1980, the 


‘section has participated in numerous 


short-term and long-term projects. The 
section has, in the past 15 months, 
sponsored and presented four continuing 
legal education seminars. In March 1981 
and November 1981, the General 
Practice Section presented the Legal 
Smorgasbord and the General Practice 
Overview Seminar, both offering an 
omnibus of short topics of interest to 
general practitioners. On February 13, 
1982, at The Florida Bar Midyear 
Meeting, the section presented a seminar 
on attorneys’ fees: “How to Set Them, 
Get Them and Prove Them.” 

On April 29, 30, and May 1, 1982, the 
General Practice Section sponsored a 
seminar on real property and taxation 
law at Frenchmen’s Reef, St. Thomas, 
Virgin Islands. 

In addition to sponsorship of these 
seminars, in the past two years the 
General Practice Section has also been 
involved in sponsoring the southeast 
regional portion of the National Moot 
Court Competition for 1980;  co- 
sponsoring a seminar on prepaid legal 
services with Florida Prepaid Legal 
Services Corporation; attempting to 
revitalize The Florida Bar speakers 
bureau; establishing a wills for the elderly 
program on a pilot basis; cosponsoring 
Dr. Wayne W. Dyer, author of Your 
Erroneous Zones, at the 1981 Bar 
Convention; and participating in the 
ABA-sponsored Conference of State Bar 
General Practice Leaders. 

The General Practice Section is also 
trying to keep its members informed 
regarding legislative matters, and a 
considerable portion of our executive 
council meetings is now being spent 
reviewing and discussing significant 
legislation. Our newsletter, “The 
General’s Aide,” is being utilized to 
transmit this information to the 
membership, for it is the duty of the 
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section to keep general practitioners 
advised of legislative matters. 

The General Practice Section’s 
executive council has also recently voted 
to lend a hand to a growing group of 
Florida practitioners—the “new/old 
lawyers,” comprised of new admittees to 
the Bar over the age of 36. This group is 
presently organizing under the 
leadership of Tallahassee attorneys Fred 
McCormack and J. B. Hooper. A 
substantial portion of the General 
Practice Section consists of membership 
by new/old lawyers, a group comprised 
primarily of attorneys who have moved 
their practice to Florida from other 
jurisdictions or attorneys who have 
changed careers in mid-life. We hope to 
assist the new/old lawyers and help serve 
whatever needs they have which cannot 
be met by the Young Lawyers Section. 

In summary, the General Practice 
Section has, during the past two years, 
made a comeback. It has not been easy 
and it has involved a lot of hard work on 
the part of members of the General 
Practice Section executive council. We 
believe that the future can hold great 
things in store for the section, and we 
members of the executive council feel 
that we are up to the task. We urge 
General Practice Section members to 
comment on our activities and suggest 
ideas and programs which they believe 
would be of benefit to the section. I also 
urge any section member who would be 
interested in working on the General 
Practice Section executive council to 
contact me at Post Office Box 3423, 
Tampa, Florida 33601. 

Wayne L. THOMAS 
Chairman 


Labor and Employment 
Law Section 


On September 11, 1981, the Board of 
Governors of The Florida Bar designated 
the former labor committee as the Labor 
and Employment Law Section. Our first 
year as a section has been active and 
productive. 

On September 25, 1981, the section had 
its first meeting in Tampa in conjunction 
with the General Meeting of the Bar’s 
Committees and Sections. At that time 
about 45 members were updated on the 


new bylaws and seminars planned for the 
year. After the general meeting, the 
following committees met and planned 
their activities for the 1981-82 year: 
Public Employees Relations Commission 
Liaison Committee (PERC); National 
Labor Relations Board Liaison 
Committee (NLRB); Florida Commis- 
sion on Human Relations Liaison 
Committee; Equal Employment Oppor- 
tunity Commission Liaison Committee 
(EEOC); and Legislative Committee. 

Our first seminar of the 1981-82 year 
was held in conjunction with the Local 
Government Law Section on October 29 
and 30, 1981, in Tampa, and was 
attended by about 85 people. PERC’s 
practice, procedures and case law were 
discussed. The annual program had a 
new format. In the first day an intro- 
ductory session was geared toward local 
government attorneys who lack expertise 
in labor relations law. The second day of 
the forum was devoted, as in the past, to 
an update of the law in regard to public 
sector labor relations. Special thanks is 
extended to PERC’s Chairman William 
E. Powers, Jr., for his assistance in 
preparing the written materials for the 
two-day seminar and his informative 
luncheon speech. 

The second section seminar presented 
on November 13, 1981, in Orlando 
concerned NLRB developments. 
Distinguished speakers presented 
management and labor views of the 
current and future directions of the 
NLRB. Harold J. Datz, assistant general 
counsel of the NLRB, gave a particularly 
interesting presentation concerning the 
duty to bargain about management 
decisions that may have an impact upon 
the terms and conditions of employment. 
The seminar was attended by about 45 
practitioners. 

On February 12, 1982, the executive 
council of the section met to plan the 
activities for the 1982-83 year. Following 
the luncheon meeting, there was a 
general meeting of the section at which 
1982-83 officers and 1982-84 executive 
council members were elected. The 
following section members have 
responsibilities as officers for the 1982-83 
year: George Barford, chairman; Gene 
“Hal” Johnson, chairman-elect; James G. 
Brown, secretary/treasurer; and Patricia 
A. Renovitch, immediate past chairman. 
The following new members will serve 
on the executive council until 1984: 
Joseph A. Caldwell, Miami; Robert A. 
Sugarman, Miami; Thomas C. Garwood, 
Jr., Orlando; Leslie Kathleen Stein, 
Tampa; and John J. Chamblee, Jr., 
Tampa. 


On February 19, 1982, over 100 
practitioners attended the annual EEO 
seminar in Miami. Special thanks are due 
to Jim Brown and Tom Gonzalez for 
planning the seminar. 

The fourth seminar on May 27-29, 
1982, at Amelia Island Plantation, 
Jacksonville was a two-day workshop. 
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All major public and private sector laws 
concerning labor relations were 
discussed. Four general workshops 
covered the subjects of due process 
(Section 1983 and Police Officers Bill of 
Rights); NLRA and PERA; EEO, ADEA 
and EPA; and future trends (comparable 
worth, polygraph and “just cause”). 
Cathie A. Shattuck, EEOC’s chairman, 
was the distinguished speaker and guest. 

Finally, the section will sponsor a series 
of events at the annual Florida Bar 
Convention in Orlando on June 28, 1982. 
In the morning, there will be two 
sessions, one presented by Harold Boire 
and his NLRB Region 12 staff and the 
other by the three-member PERC 
Commission. The section’s luncheon 
speaker will be John Van de Water, 
chairman of the NLRB. A cocktail party 
will be held for section members and 
guests in the chairman’s suite at 
Disneyworld at 5:30 p.m. that evening. 
Leo P. Rock, Jr., and Donald D. Slesnick 
II are planning this event. 

In addition to actively sponsoring 
seminars to update practitioners, the 
section also is responsible for preparing a 
labor law article for each issue of The 
Florida Bar Journal. Special thanks go to 
John McAdams and Joan Stewart for 
their assistance this year. Additionally, 
the section publishes a newsletter, “The 
Checkoff.” Editors this year have been 
Mike Malfitano and Mary Sweet. To 
date, issues were published in September 
1981, and January 1982. Finally, our 
seminar chairman, James G. Brown, 
North Palm Beach, deserves honorable 
mention for numerous hours in planning. 


The section’s by-laws provide that the 
following are the purposes of the section: 

(a) to work in cooperation with the Board 
of Governors, and under its supervision, 
toward accomplishment of the aims and 
purposes of The Florida Bar within the field of 
labor law; 

(b) to sponsor actively the continuing 
education of the members of The Florida Bar 
in the field of labor law; 

(c) to study and report on proposed 
legislation or administrative policy for the 
improvement of the law and practice in this 
field and to make appropriate 
recommendations thereon to The Florida Bar; 

(d) to encourage members of the section 
interested in the problems of management and 
labor throughout the state to meet and confer, 
through this section, upon their various 
problems and through such cooperation to 
promote justice. 

These goals have been met this year 
and will undoubtedly be furthered under 
Chairman George Barford’s leadership in 
1982-83. 

During the 1982-83 year, the section 
anticipates sponsoring seminars 
involving PERC, NLRB, EEOC, and a 
workshop, possibly to be held at Captiva 
or Key West. Presently, there are about 
150 members in our section, and we 
anticipate that this number will 
moderately increase during the 1982-83 
year. Patricia A. RENOVITCH 

Chairman 


Real Property, Probate 
and Trust Law Section 


It seems appropriate to devote a por- 
tion of this report to some vital and 
unpublicized facts about the size, 
organization and functioning of the 
section. For instance, at the time of the 
writing of this report there are 5,426 
members of the section, equalled or 
exceeded in size by only six or seven state 
bar associations. The annual dues are $15 
of which The Florida Bar retains one-half 
to offset the administrative and logistical 
support expenses of the section. 

The governing body is the executive 
council, consisting of 122 members, 
including past chairman of the section, 
and is divided into four operating 
divisions, i.e., (a) circuit representatives, 
(b) Probate and Trust Law Division, (c) 
Real Property Division; and (d) general 
committees. The Executive Council 
meets on five scheduled dates 
throughout the year and is subject to call 
for any emergency matters. The annual 
meeting of the section is held in 
connection with the annual meeting of 
The Florida Bar. One of the scheduled 
meetings of the section is the annual 
convention of the section, usually held 
during the latter part of January or 
February of each year. The Executive 
Committee of the council consists of the 
six officers who meet as necessary for the 
planning of the council meeting and 
interim business on at least 12 different 
occasions during the year. 

The council is made up of 42 active 
designated committees as well as ad hoc 
committees to consider specific and 
particular problems from time to time. 
Most committees meet an average of 
three times a year. The committee 
purpose, function and_ usefulness is 
reviewed once a year by the officers to 
determine whether it should be 
continued or, as times and the law 
change, restructured so as to meet the 
needs of the section members. The 
members of the committee are members 
of the section and it has been traditional 
to place all section members who wish to 
participate in the section’s activities on a 
committee of their choice. 

Attendance at the executive council 
meetings is a source of great pride to the 
council and the section. Attendance is 
consistently above 80 percent of the 
council members, plus attendance of an 
equal number of spouses, children and 
guests. When the council meets it 
generally occupies about 85 hotel rooms. 

If every service to the members 
performed by the council committees 
and their legislative and study activities 
were set out, it would swell this report 
beyond the tolerance of its readers. In 
summary of the services available to the 
section members which have been 


developed .over the years, to date, the 
following are set out in very brief form: 
(a) development and maintenance of a 


complete set of Florida Probate Forms; 
(b) development and sales of the “Land 


Purchase Contract” for real estate 
transactions, now in its fifth revision; (c) a 
complete set of guardianship forms; (d) 
availability of Real Property Title 
Standards which have just recently been 
up-dated with the addition of the new 
bankruptcy chapter and which are now 
being made available to members at a 
nominal cost and free to new members; 
(e) publication and distribution of the 
“Review,” now being distributed in a 
new bi-monthly, useful information 
bulletin form, along with timely articles 
related to the disciplines of the section; 
(f) major articles and a regular column in 
The Florida Bar Journal; (g) and articles 
and paid advertising in The Florida Bar 
News. 

The section places high priority on 
excellence in the presentation of CLE 
seminars. During the 1981-82 fiscal year, 
the section was the primary sponsor of 
11 CLE seminars along with a special 
seminar yet to be conducted at the annual 
meeting of The Florida Bar as part of the 
convention with no additional costs to 
attendees. Special live programs have 
been presented to the law schools by a 
special workshop committee, and these 
programs are thereafter available, via 
tapes, on discipline related matters, free 
of charge to the school. The CLE 
programs conducted by the section 
created a net income of approximately 
$210,000 which contributes to the 
support and maintenance of all CLE 
meeting and publication programs. 

At the first meeting of the council in 
July in Fort Lauderdale, a_ special 
legislative update potpourrf was 
conducted, attended by 383 members. It 
consisted of an in-depth review and 
discussion of the many bills affecting the 
real property, probate, guardianship and 
trust law disciplines which had been 
passed by the previous legislature. It is 
contemplated that a similar program will 
be held this year in August at 
Saddlebrook Resort near Tampa. 

During the past three years or so, the 
section has contributed to the publication 
of approximately 11 volumes of CLE 
books and approximately three times 
that number of lecture outlines and 
special materials connected with CLE 
courses. Annually the section contributes 
$2,500 toward scholarships for the four 
Florida law schools and, in most 
instances the money is used by the 
schools to support the activities of their 
law review. In turn, the students prepare 
case digests which are included in the 
several publications of the section. 

The section has been and remains 
active in the monitoring of legislation. It 
is careful not to become involved in 
politics or matters that are social 
legislation. 

The Probate Rules Committee is a 
large and active one and was responsible, 
during the past year, for the proposal of 
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13 or more new rules which were 
submitted and accepted by the Supreme 
Court. New committees were set up for 
liaison with the judiciary and the clerks of 
the circuit courts, both of which are very 
active. The Liaison with Realtors 
Committee has continued a program 
which has brought understanding, 
communication and cooperation 
between the Realtors and the Bar to an 
all-time peak. The Guardianship Law 
Committee has been in the forefront in 
considering the protection of rights of 
minors and incompetents and evaluation 
of the legislative concept of public 
guardians. 

Circuit representatives have been 
organized into committees and, in turn, 
are the catalyst in the two-way exchange 
of infprmation between the section 
members and the executive council. This 
group has also been instrumental in 
collecting statewide data on the 
administration and application of certain 
statutes and rules with a goal to bring 
about uniformity on a statewide basis. 

Almost ten years of work by the 
section, in cooperation with Lawyers’ 
Title Guaranty Fund and the American 
Bar Association, has culminated in 
Florida Lawyers’ Support Services, Inc., 
a nonprofit corporation established by 
the Real Property, Probate and Trust 
Law Section, which will offer to fellow 
members of The Florida Bar certain 
computer generated, and either mail or 
electronically transmitted, services such 
as a probate tickler system, probate 
forms preparations, estate accounting, 
will and trust document preparation, will 
and trust data system, securities services 
and tax return preparation. “FLSSI” is 
entering into a contract with the Sun 
Banks N.A. of Florida for the develop- 
ment, maintenance and distribution of 
these support services for Florida lawyers 
to be supervised and monitored by 
FLSSI and to retain ownership of any 
such systems for Florida lawyers. 

The life blood of this section is its 
membership, serving through 
committees, as committee chairmen and 
officers. Its activities are so diverse and 
extensive that it is no longer, nor can it be, 
the primary work of any individual or a 
small group. The section can only 
maintain its present level of excellence 
and expand to fulfill additional needs of 
the practitioner if section members 
themselves participate to whatever level 
of commitment they are able. The 
section can only maintain itself, and 
expand, with your participation, which I 
now invite and urge as we close the 
present fiscal year and look forward to 
the future. 

Rosert B. Bratze 
Chairman 


Tax Section 


The activities of the Tax Section are 
conducted through 45 committees which 
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are organized in six divisions. While it 
would not be possible in the space 
allotted to report all of the activities of 
each of the committees, I would like to 
mention the highlights of each division’s 
activities during the past year. However, 
I would first like to report on four 
developments that will have an impact 
on the Tax Section and the Bar in the 
future. 

First, the Tax Section is pleased to note 
that Bill Henry, who served as chairman 
of the Tax Section during the 1958-59 
year, has become president-elect of The 
Florida Bar. Even though his interests in 
the Bar have expanded beyond the Tax 
Section, Bill has remained a leader of, 
and a tireless worker for, the section. The 
Bar will be well served with Bill as its 
president. 

Second, the new chairman of the Tax 
Section, Eddie Heilbronner, has 
completed most of his plans for the 
section’s activities during the coming 
year. The most innovative activity he has 
planned is a several day, nationally- 
promoted educational program to be 
given in the spring of 1983. The Florida 
Institute of Certified Public Accountants 
has agreed to cosponsor this major 
program. 

Third, under the able leadership of Ben 
Phipps of Tallahassee and Larry Gragg of 
West Palm Beach, the section is 


preparing what will be the definitive 
treatise on Florida taxation. No such 
compilation presently exists, and those 
who have had to do research in the area 
know how valuable this two-volume, 
fully 


scholarly written, cited and 
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footnoted work will be. 

Fourth, the Supreme Court of Florida 
has approved a certification plan that will 
be effective July 1, 1982. The plan, as 
finally adopted, is the culmination of 
thousands of hours of work by members 
of the Bar, many of whom were or are 
members of the Tax Section. Four past 
chairmen of the Tax Section, Bill Henry, 
Joel Sharp, Sam Ullman and Charlie 
Egerton, deserve special credit for their 
contributions during the past five or six 
years. Joel Sharp and Sam Ullman were 
appointed by President Sam Smith to 
serve on the original Board of Certifica- 
tion, Designation and Advertising, and 
Charlie Egerton, Al O’Neill, Bob Hart, 
Ken Anderson, Prof. James Freeland, 
Hank Raattama and I were appointed to 
the Tax Certification Committee. The 
Board of Certification and the Tax 
Certification Committee are actively 


working on implementing this important. 


Division I 
Education and Information 
Robert E. Panoff, chairman 
Because the tax law evolves on a daily 
basis, not only through legislation but 
also through judicial interpretations and 
administrative pronouncements, the Tax 
Section has long recognized its special 
responsibility in continuing legal 
education. To this end, the section is 
heavily involved in CLE activities. 
Throughout the year, Bob Panoff’s 
division has sponsored a series of 
institutes and limited attendance 
seminars. The two institutes on the 
Economic Recovery Tax Act had more 
than 1,600 participants. In addition, the 
section prepares the Tax Notes column in 
The Florida Bar Journal and the Tax 
Section Bulletin that is sent to members 
of the section. A special thanks goes to 
Martha Hartley who changed the format 
of, and expanded, the Bulletin, which 
alone is worth the cost of section 
membership. 
Division IT 
Professional Relationships 
Thomas M. Donahoo, chairman 
This division has responsibility for 
coordinating Bar convention activities, 
expanding relations with nonlawyer 


groups and other Bar groups, 
administering the section scholarship pro- 
gram, and developing a client newsletter. 
This year, Marvin Gutter of Miami 
suggested that the section sponsor 
cocktail parties for visiting Tax Court 
judges. He has taken responsibility for 
the program, and both of the parties 
given this year were very successful. 
Because the parties have been so well 
received, the section plans to expand the 
program during the coming year. 

In addition, in a determined effort to 
become more involved in, and 
supportive of, general Bar activities, 
Eddie Heilbronner has scheduled his 
organizational meeting in Orlando in 
conjunction with the annual meeting of 
the Bar. In the past, these meetings were 
held on July 4th weekend and were 
unrelated to other Bar activities. 
Division III 
State Tax Advisory Committee 
Gerald T. Hart, chairman 

This committee monitors develop- 
ments in the various areas of state and 
local taxation. Its principal activity, 
under the guidance of Larry Gragg, has 
been to review proposed state tax 
legislation and to advise the legislature 
with regard to technical and administra- 
tive questions raised by the legislation. 
The section’s “voice in Tallahassee” is 
Ben Phipps, who has served as the 
section’s lobbyist for a number of years. 

This year, the principal lobbying effort 
focused on the complicated problems 
generated by the legislature’s falure to 
continue its practice of piggybacking the 
Florida corporate income tax code on the 
federal corporate income tax law. The 
section first published an article by Jeff 
Tanen and Scott Golden, both of Miami, 
as the lead article in the October, 1981, 
issue of The Florida Bar Journal. There- 
after, Arthur England, former chief 
justice of the Florida Supreme Court and 
principal draftsman of the Florida 
corporate income tax code, Ben Phipps 
and I met with Governor Graham and 
members of his staff and of the 
Department of Revenue to discuss the 
piggybacking issue. The Governor, the 
Department of Revenue and most of the 
members of the legislature recognize the 
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serious nature of the problem. Unfor- 
tunately, at least at the time of writing this 
report, the issue seems to have been 
mired in the apportionment and sales tax 
increase morass. 

Division IV 

Standards and Competency 

Henry H. Raattama, Jr., chairman 

This division has direct responsibility 
for unauthorized practice issues and 
certification. Most of the activity of this 
division during the past year has related 
to certification, and Bob Humphries and 
Linda Hanna, chairman and vice 
chairman of the certification committee, 
are to be complimented on_ the 
groundwork they have done in 
investigating the certification activities of 
other state bar groups. 

Division V 
Tax Section Administration 
Donald R. Tescher, chairman 

The three principal activities of this 
division during the past year have been 
the coordination of the Tax Section’s 
activities at the Midyear Meeting of 
sections, the organization of the Fourth 
Annual Meeting of the Tax Section and 
the presentation of the first annual award 
to the lawyer who has made the greatest 
contribution to the practice of tax law in 
Florida. 

The criteria for the award and the first 
recipient of the award were determined 
by a committee, chaired by Richard O. 
Jacobs and consisting of the five 
immediate past chairmen of the Tax 
Section. The tax bar of Florida can boast 
a number of experts, all of whom have 
contributed to the fine reputation not 
only of the tax bar of Florida, but of the 
bar in general. The committee selected 
Prof. James J. Freeland of the University 
of Florida School of Law. Prof. Freeland 
is a nationally recognized scholar, author 
and teacher; the moving force behind the 
development of the highly regarded tax 
masters program at the University of 
Florida; and, for many years, an active 
member of the Tax Section’s executive 
council. 

The award was presented to Prof. 
Freeland at the section’s annual meeting 
in April 1982, at Saddlebrook Golf and 
Tennis Resort, The annual meeting 
included an educational program on 
estate freezing techniques. Les Barnett of 
Tampa was chairman of the Annual 
Meeting Committee and deserves the 
section’s thanks for the tremendous 
amount of time and effort he put inte 
producing this very successful meeting. 

Finally, the section under the 
leadership of Nat Doliner was heavily 
involved in the Midyear Meeting in 
February. The Tax Section presented a 
series of educational programs and held a 
cocktail party and an executive council 
meeting. 

Division VI 
Federal Tax Advisory Committee 
Bruce H. Bokor, chairman 


The Federal Tax Advisory Committee 
has the responsibility for monitoring the 
legislative, administrative and judicial 
developments in federal taxation. From 
time to time the section prepares 
comments on proposed regulations and 


testifies before various committees 
relating to federal tax developments. 
Andy Weinstein, chairman of the Civil 
Tax Committee, produced one of the 
section’s institutes entitled “Your Client 
and the IRS,” which dealt with both civil 
and criminal tax procedure. 

It has been my pleasure to serve as 
chairman of the Tax Section during the 
past year. I would like to take this 
opportunity to thank the members of the 
executive council, and Betty Ereckson 
and John Hogenmuller of the Bar staff, 
for their encouragement, hard work and 
support during the year. 

M. RICHARDSON 
Chairman 


Trial Lawyers Section 


With the changing of the guard comes 
a review of the Trial Lawyers Section’s 
goals for the 1981-82 term and an assess- 
ment of what efforts were made in 
reaching those goals. 


In addition to the Trial Lawyers 
Section’s regular and intensive 
continuing legal education programs, 
seminars, legislative and_ scholarship 
programs, the emphasis this year has 
been twofold. First, the section has been 
active in bringing to the membership an 
overview of what this section does and 
how it functions in relation to the milieu 
of other trial organizations. Second, the 
section has given its biggest push in 
aiding the Board of Governors and the 
president and president-elect in 
finalizing the civil trial certification for all 
trial lawyers throughout the state. 

The new certification plan will ensure 
that those trial lawyers who are certified 
will have had substantial involvement in 
previous trial work. With certification 
now a reality, the upcoming year will see 
the Trial Lawyers Section involved in its 
biggest project yet—implementing the 
plan. 

I want to take this opportunity to thank 
those of you who gave freely of your 
precious time to the various programs of 
the Trial Lawyers Section. Let’s make 
civil trial lawyers certification a viable 
and complete success. 


DaniEL N. Burton 
Chairman 


Continuing Legal Education Publications 


Legal Forms and Worksheets 
(Now Available) 


In 1955 The Florida Bar established a program to prepare and distribute to every member 
(free of charge) legal forms and worksheets. These forms and worksheets were very popular, ¢ 
and were revised for several years but then became out of date. ' 

The 1980-81 Board of Governors, under the leadership of President Leonard H. Gilbert, 4 
determined to reinstitute the publication of basic legal forms and worksheets. A committee of § 
the Young Lawyers Section produced these materials on formation of corporations, § 
adoptions and mechanics’ liens. It is planned that forms from other areas of practice will be r] 
revised and published over the next two years. 1 

The publication is being distributed free of charge to all new admittees to The Florida Bar 
and may be purchased by others from Continuing Legal Education Publications, The Florida - 
Bar. 4 

No binder for the forms is being furnished by The Florida Bar, but the 84s” x 104” forms 8 
are drilled for any standard 3-ring binder. 

The cost for the three sets of forms (Corporations, Adoptions and Mechanics’ Liens) is g 
‘ $5.00 plus $.25 sales tax. 


Order Form 
8 | am a member of The Florida Bar. Please send the publications indicated below. a 
i Legal Forms and Worksheets (Contents only—no binder sold) ! 
: copies No. 87 at $5.00 plus $.25 sales tax $ ; 
| Total amount of this order $ | 
8 Please do not omit sales tax unless ordering party is tax-exempt or a nonresident of Florida. 
8 Mail your order and your check to CLE Publications, The Florida Bar, Tallahassee, Florida g 
32301. 
§ Name 
| 
1 Company, Law Firm : 
Address 
City State Zip 
| 
| 
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The Florida Bar Health Plan 
A Group Medical Plan 
Endorsed by The Florida Bar 


A group medical plan that offers attorneys the coverages 
they need for themselves, their dependents and their 
employees. No need to shop around for portions of 
desired coverage. Now, it’s all available with the benefits 
and convenience of a group plan. And, it’s endorsed 

by The Florida Bar. 


Why is this new group medical plan different? Because 
it isn’t a “collection” of coverages each with different 
premiums based on experience “pooling” of other 
professions and individual underwriting. Instead, 
premiums are based upon claims made only by Florida 
lawyers, their employees and dependents participating 
in the plan! 

The Florida Bar group medical plan, offered by Lawyers 
Professional Liability Insurance Agency, Inc., was 
selected after extensive study by The Florida Bar Group 
Insurance Committee. 


Features of the endorsed 
group plan include... 


* Life and accidental death and dismemberment — (up 
to $25,000 per person without evidence of insurability, 
and up to $100,000 with evidence of insurability) 
to a maximum of twice annual income for members 
and employees. 


¢ Life insurance for retired members — to $25,000. 


« A Comprehensive Medical Benefit Plan — With optional 
deductibles of $100, $250, $500, per calendar year 
and lifetime maximum coverage of $1,000,000. Student 


coverage available to age 25 with no additional premium. 


« Rates Kept Low — Premiums based on claims plus 
administration costs. 


« “Non-owned Captive” Plan — Provides ownership 


benefits without financiai exposure for the Bar. All 
financial records open for inspection by the Bar, 


including claims, reserves, and profits...reports 
made quarterly to the Bar and Insurance Com- 
mittee...proposed changes in policy, rates, forms, 

or underwriting guidelines will be submitted to The 
Florida Bar Group Insurance Committee for approval. 


¢ Fast Claims Processing — Nationally known claims 
administrator provides prompt claims settlement. 
Computerized system keeps administrative costs low. 
Toll-free telephone number is provided to insured for 
direct contact with claims administrator. 

¢ One Plan For All — LPLIA’s fully insured plan offers same 
rating structure for large or small law firms, including 
sole practitioners. 


Optional coverages also 
endorsed by the Bar include... 


* Optional long term disability — and a wide range of 
coverage for members and employees. Round-the- 
Clock protection on or off the job. 


* Complete dental plan 

* Optional overhead expense — coverage to meet your 
overhead expenses in event you are disabled. 

Florida lawyers have known LPLIA since 1979 when the 

company made and honored firm commitments in 


providing lawyers professional liability coverage. Those 
commitments are essentially the same for this program. 


Call TOLL-FREE or write today. 1-800-282-8949 or call 
collect (813) 894-7111. 


Lawyers Professional Liability 
Insurance Agency, Inc. 


Underwritten by American Pioneer Life Insurance Company, Orlando, 
Florida 32802. 


Complete and return this coupon to: 


Lawyers Professional Liability PO. Box 10400 
Insurance Agency, Inc. 


CENSUS INFORMATION 


Name 


St. Petersburg, FL 33733 


Name 


Date No. 
of of *Classi- 
Sex Birth Dependents fication 


Person to Contact 


Address 


City 


State 


County 


Telephone ( ) 


My present coverage expires. 


*Classification 

1. Attorney 

2. Secretary 

3. Clerk or Paralegal 
4. Office Administrator 


| am interested in the following 
optional coverages: 

Disability 

Business overhead expense 
(use additional sheet if necessary) 
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ENVIRONMENTAL LAND USE LAW 


Phosphate, dredge and 
fill and the constitu- 
tionality of Chapter 403: 
The Occidental cases 


By Silvia Morell Alderman 

On February 3, 1982, a group of 
corporate executives of various phos- 
phate mining entities met with 
Secretary Victoria Tschinkel of the 
Department of Environmental 
Regulation (DER). The topic: the 
future of phosphate mining in 
Florida. Attention focused on the 
First District Court of Appeal’s per 
curiam affirmance of Occidental 
Chemical Company v. State 
Department of Environmental Regu- 
lation in Case Nos. WW-460 and ZZ- 
205 rendered on November 5, 1981. 
The Occidental appeal reviewed 
final orders of the DER and the 
Division of Administrative Hearings. 
The DOAH final order dismissed a 
challenge to DER Rules 17-4.02 and 
17-4.28 in a F.S. §120.56 proceeding; 
the DER final order applied these 
rules in a F.S. §120.57 proceeding. 

Company representatives 
expressed their concern that DER 
might substantially extend its 
jurisdiction as a result of the Occi- 
dental decision and that once juris- 
diction attached, it would be 
impossible to undertake mining 
activities within areas of DER juris- 
diction. To understand Secretary 
Tschinkel’s response, it is necessary 
to review Occidental cases. 


Background 

In 1975, Florida Administrative 
Code Rule 17-4.28, “the dredge and 
fill rule,” was promulgated by the 
Pollution Control Board, predeces- 
sor of the Environmental Regulation 
Commission. This rule lists a series of 
categories of waters (such as lakes, 
rivers and streams) which are subject 


to Department dredge and fill 
jurisdiction. Any dredging and filling 
activities conducted in or connected 
directly to these types of water 
bodies, or conducted in artificially 
excavated water bodies which 
connect to these categories of waters, 
require a DER permit. The rule 
provides that the borders of those 
water bodies are to be determined by 
means of the presence of certain 
vegetation listed in Florida 
Administrative Code Rule 17-4.02. 

Rules 17-4.02(17) and (19) and 17- 
4.28 were held invalid in F.S. §120.56 
proceedings in The Deltona 
Corporation v. State of Florida 
Department of Environmental 
Regulation, DOAH Case Nos. 80- 
1065R and 80-1299R (September 15, 
1980). This invalidation was stayed 
by the filing of an appeal presently 
pending before the First District 
Court of Appeal. The issues in 
Deltona are different from the issues 
of the Occidental cases. The Occi- 
dental cases include holdings on 
portions of the rules which were not 
addressed in Deltona. 

On March 11, 1981, DER amended 
the dredge and fill rule, making 
semantic changes in response to the 
objection to the nomenclature of the 
vegetative indices made by Hearing 
Officer Diane D. Tremor in Deltona. 
The old rule labeled the area covered 
by species listed in the rule “sub- 
merged land” and “transitional zone 
of a submerged land.” The amended 
rule avoids the use of these labels by 
referring to the same area as the 
“landward extent of waters” as 
indicated by the presence of “sub- 
merged” and “transitional” species as 
dominant species. The Occidental 
cases reviewed here were decided 
under the old rule. However, the 
amended rule is substantially the 
same as the old rule. Accordingly, the 
precedent of the Occidental cases 
remains valid despite the amend- 
ment of the rule. 


Occidental’s interests 


Occidental Chemical Company 
owns land or mineral rights to land 
over a broad area adjacent to the 
Suwannee River near White Springs 
in Hamilton County, Florida. 
Occidental has invested approxi- 
mately $350 million in the area, and 
has estimated that 2% million tons of 


phosphate are available to be mined 
in the area.! 

Soon after the dredge and fill rule 
was adopted in 1975, DER issued a 
notice of violation to Occidental 
alleging unauthorized dredging and 
filling activities at its Hamilton 
County site. The parties engaged in 
settlement negotiations resulting in 
the entry of a stipulation for settle- 
ment on March 2, 1976.2 Occidental 
agreed to file applications for 
permits under the rule, while 
reserving the right to challenge DER 
jurisdiction and the rules’ validity. 

During 1977, Occidental filed a 
permit application to conduct 
dredge and fill activities within the 
Roaring Creek Basin in Hamilton 
County, Florida. In keeping with the 
1976 stipulation, Occidental 
contended that DER did not have 
jurisdiction over substantial portions 
of the proposed activity. DER 
evaluated the application and the 
jurisdictional contention, concluded 
that it did have jurisdiction, and 
issued a notice of intent to deny the 
application. 

Occidental filed a petition for 
formal hearing and on November 16, 
1977, DER requested that a hearing 
officer from the Division of 
Administrative Hearings be assigned 
to conduct the hearing. 


Prior to the scheduled final hear- 
ing, DER filed a motion to dismiss 
which was denied, whereupon an 
interlocutory appeal was taken to the 
First District Court of Appeal. 
Meanwhile, Occidental petitioned 
DER for a declaratory statement and 
challenged the validity of various 
DER rules in a F.S. §120.56 
proceeding. Occidental also initiated 
review in the First District Court of 
Appeal with respect to an 
interlocutory order rendered in the 
rule challenge proceeding. Even- 
tually, the application proceeding 
and the rule challenge proceeding 
were stayed (one by agreement, one 
by order) pending appellate review. 

The hearing officer who heard the 
DOAH case referred to this flurry of 
activity as a “procedural miasma.”° 
In order to facilitate the resolution of 
the issues, DER and Occidental again 
engaged in settlement negotiations 
and agreed voluntarily to dismiss the 
pending appeals and to narrow the 
issues before DOAH to a determina- 
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ENVIRONMENTAL LAW 


tion of the extent of DER’s jurisdic- 
tional authority over the Roaring 
Creek area. This unprecedented 
approach involved a determination 
of jurisdiction apart from any 
enforcement or permitting 
determination. 

The Roaring Creek Basin is one of 
the many basins which form a part of 
the Suwannee River Basin. Roaring 
Creek became a “test case” because 
its characteristics are duplicated in 
one form or another in streams 
throughout the state. The Suwannee 
River flows in this area in a natural 
limestone incision which was cut by 
the flow of water through an older, 
broader riverbed or flood plain. 
Roaring Creek and other tributaries 
of the Suwannee River in the area 
flow through natural incisions which 
have been cut by waters flowing 
through the plateau. The natural 
incisions become fairly steep in the 
lower areas of the tributaries close to 
the Suwannee River. In the upper 
areas, the incisions are not 
particularly steep. 

Roaring Creek has its source at a 
bayhead or cypress swamp which is 
located approximately four and one- 
half to five miles upgradient from the 
Suwannee River. Prior to the 
excavation of a manmade channel 
which occurred sometime during the 
early 1960’s, water flowed from the 
bayhead through a small natural 
incision until it reached a point 
approximately 2.5 miles upgradient 
from the Suwannee River. The 
artificially excavated channel has 
been cut through the original mean- 
dering stream bed from the bayhead 
to approximately the point where the 
creek bed cuts into lower strata. In 
various places, water the 
natural bed flows into the artificial 
excavation; in other places, water in 


Silvia Morell Alderman is deputy general 
counsel of the Department of Environmental 
Regulation and was counsel for the 
Department in the Occidental litigation. She is 
a member of the Executive Council of the 
Environmental and Land Use Law Section of 
the Bar and frequently lectures on dredge and 
fill. Ms. Alderman obtained her Juris Doctor 
from Florida State University College of Law 
in 1977. The opinions expressed in this article 
are those of the author and not necessarily 
those of the DER. 

She writes this column on behalf of the 
Environmental and Land Use Law Section, H. 
Gerald Reynolds, chairman, and Richard 
Hamann, editor. 
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the original stream bed has been cut 
off from the excavation by debris. 

During periods of heavy rainfall, 
waters in the bayhead rise and flow 
through the original stream bed and 
the manmade channel to the lower 
areas of Roaring Creek. The bayhead 
collects rainwater from surrounding 
areas and drains fairly slowly in 
response to rainfall. During dry 
periods, water does not flow from 
the bayhead to the lower areas of the 
creek; however, normally there will 
be standing water in portions of the 
original stream bed and in portions of 
the manmade channel even during 
drier times. Rainfall is the only source 
of water for the bayhead and the 
upper area of Roaring Creek, and the 
upper area contains waterflows 
throughout its length solely in 
response to rainfall. 

At a point approximately 2.5 miles 
upgradient from the Suwannee 
River, the natural incision cut by 
Roaring Creek extends down into 
sandy clay layers below surficial 
sands. At that point, groundwater 
forms an aquifer above the sandy 
clay layers, and seeps rather 
constantly into Roaring Creek. 
Because of seepage from the aquifer, 
these final 2.5 miles of Roaring Creek 
flow during all but the very driest 
periods. 

Above the point where the stream 
cuts into the aquifer, within and 
immediately adjacent to both the 
natural stream bed and the artificial 
channel, the dominant vegetation is 
vegetation which is included in 
DER’s list of indicator species. 
Florida Administrative Code Rule 
17-4.02(17).4 Within the natural 
stream bed and the artificial channel, 
there are no upland species.5 


Position of the parties 

DER claimed permitting jurisdic- 
tion over Roaring Creek from its 
mouth to its head waters in the bay- 
head. DER also claimed jurisdiction 
over various Roaring Creek tributaries. 

Occidental agreed that the Depart- 
ment should have jurisdiction over 
Roaring Creek but only up to the 
point above which there was no 
groundwater contribution. This 
point Occidental labeled the “point 
of intermittency.” 

The dredge and fill rule provides 
that Department jurisdiction over 
dredging and filling activities 
extends to “streams and_ natural 
tributaries thereto.” See Florida 
Administrative Code Rule 17-4.28(2) 


(c). The rule goes on to clarify : 


natural tributaries do not include intermittent 
natural water courses which act as tributaries 
only following the occurrence of rainfall and 
which normally do not contain contiguous 
areas of standing water. 


See Florida Administrative Code 
Rule 17-4.28(2)(g). Using the above- 
noted provision of the rule, 
Occidental asserted that Roaring 
Creek above the point of 
intermittency was not a_ natural 
tributary and therefore not subject to 
DER jurisdiction. 


The recommended order 

Hearing Officer G. Steven Pfeiffer 
found Occidental’s argument to be 
without merit. He concluded that 
paragraph (g) of the rule identifies a 
kind of water body over which the 
Department has chosen not to 
exercise jurisdiction. The paragraph, 
he noted, does not serve to define the 
boundary of a body of water which is 
subject to Department jurisdiction. 

The hearing officer concluded that 
the borders or landward extent of 
water bodies which are covered by 
the rule are determined in the 
manner set out in the unnumbered 
paragraph following paragraph (g), 
based upon the vegetative indices set 
out in Rule 17-4.02(17). The un- 
numbered paragraph reads: 

The department recognizes that the border 
of certain water bodies listed in Section 17- 
4.28(2) may be difficult to establish because of 
seasonal fluctuations in water levels and other 
characteristics unique to a given terrain. The 
intent of the vegetation indices in subsections 
17-4.02(17) and (19) is to guide in the 
establishment of the border of the water 
bodies listed in Section 17-4.28(2). Itis the intent 
of this rule to include in the boundaries of such 
water bodies areas which are customarily 
submerged and exchange waters with a recog- 
nizable water body as described in Section 
17-4.28(2) (i.e. submerged lands and transi- 
tional zones of submerged lands). Isolated 
areas which infrequently exchange water with 
a described water body in Section 17-4.28(2) 
and/or provide only insignificant benefit to 
the water quality of a water body as described 
in Section 17-4.28(2) are intended to be 
defined as uplands and excluded from the 
definition of “submerged lands.” The 
vegetation indices defining “submerged 
lands” and “transitional zone of a submerged 
land” are presumed to accurately delineate 
said submerged lands and transitional zones. 

The landward extent of Roaring 
Creek was found to include the 
natural stream bed, the artificially 
excavated channel, and the bayhead. 
Certain Roaring Creek tributaries 
were also found within jurisdiction.® 

The Department adopted these 
findings and conclusions of the 
hearing officer, thus generating the 
first administrative precedent on the 


meaning of paragraph (g) and the 
longitudinal extent of a stream. 
Occidental appealed to the First 
District Court of Appeal and 
challenged the dredge and fill rule. 


The rule challenge 
Occidental challenged the dredge 


and fill rule as being vague and. 


incapable of consistent application, 
vesting unbridled discretion in the 
DER staff, and subjecting citizens to 
arbitrary and capricious agency 
action.” After hearing five days of 
testimony, Diane D. Tremor, the 
hearing officer who had heard the 
Deltona rule challenge, confirmed 
Hearing Officer Pfeiffer’s conclu- 


sion that the borders or boundaries of 
waters of the state subject to DER’s 
jurisdiction are defined by vegetation 
indices in Rule 17-4.02. 

She also noted that vegetational 
characteristics of an area may also be 
utilized to determine whether: (1) a 
natural tributary acts as a tributary 
only following the occurrence of 
rainfall; (2) a tributary normally 
contains contiguous areas of standing 
water; (3) an area customarily 
exchanges water with another water 
body and (4) an area provides a 
significant benefit to the water 
quality of another water body. 

It was held that Occidental failed 
in its burden to demonstrate that the 
language used in the rule is arbitrary 
or capricious or constitutes an abuse 
of agency discretion. While some of 
the witnesses called by DER 
ascribed different quantitative 
meanings to the phrases used in the 
challenged rule, this, she felt, did not 
establish that the rule itself is not 
capable of being applied in a 
reasonable manner on a case-by-case 
basis. The lack of precision in the 
terms used did not render the rule 
invalid. 

Occidental had asserted that the 
unnumbered paragraph which 
follows paragraph (g) provides an 
additional and separate test of juris- 
diction. The hearing officer 
disagreed. She noted that the un- 
numbered paragraph following 
paragraph (g) of Rule 17-4.28(2) is 
simply a statement by the agency of 
its intent in adopting the subject rule. 
It does not purport to be a test of 
jurisdiction, but rather is an attempt 
to describe those areas which are 
intended to be included or excluded 
from jurisdiction, as described by the 
preceding subsections. 

It was held that the fact that 


vegetational characteristics of an 
area may be utilized to determine 
both the longitudinal extent of an 
included category of state waters and 
the existence of an excluded natural 
tributary does not render the rule 
invalid on its face or in its applica- 
tion. Thus Hearing Officer Tremor, 
who had concluded that the dredge 
and fill rule was invalid on other 
grounds in Deltona, did not deem 
this additional attack on the rule to be 
meritorious. The Occidental chal- 
lenge was accordingly dismissed. 


The appeal 

Occidental appealed this decision 
to the First District Court, consoli- 
dating the case with its appeal of the 
Roaring Creek jurisdictional deter- 
mination. 


Before the First District Court of 
Appeal, the issues were broadened to 
include challenges to the constitu- 
tionality of the rules and of FS. 
Chapter 403. Occidental relied prin- 
cipally on Askew v. Cross Key 
Waterways® and Sarasota County v. 
Barg'® in its argument that 
§§403.021, 403.031, 403.061 and 
403.087 are so overbroad that they 
constitute the type of delegation for- 
bidden by the Florida Supreme Court. 


DER asserted that Occidental’s 
argument disregarded State  v. 
Hamilton" which ruled on the con- 
stitutionality of F.S. Chapter 403. 
DER also relied on Cross Key, noting 
the court’s clarification of Barg. The 
Supreme Court found it acceptable 
to refine previously unacceptable 
terms such as “undue” or “unreason- 
able” through rulemaking.'!2 DER 
called to the court’s attention several 
circuit court opinions upholding the 
constitutionality of Chapter 403, in- 
cluding an order of Circuit Judge 
John W. Peach of the Third Judicial 
Circuit, in SFDER v. Occidental 
Chemical Company, et al., Case No. 
79-72, wherein Occidental had made 
similar arguments unsuccessfully.'® 
Oral argument was heard on October 
27, 1981. On November 5, 1981, the 
court affirmed without opinion. 


Mining’s concern 

The possibility of a substantial ex- 
tension of DER jurisdiction became a 
source of concern to the various 
phosphate mining entities meeting 
with Secretary Tschinkel in 
Tallahassee. Had the Department 
changed its position? Would the pre- 
cedent of Roaring Creek be extended 
to “isolated” areas? If jurisdiction 


attached, would phosphate com- 
panies be able to mine these areas? 

Secretary Tschinkel made it clear 
there has been no directive tc change 
the way the Department determines 
its jurisdiction in the uppermost 
reaches of creeks and tributaries. 

A review of the Roaring Creek 
case indicates that DER has asserted 
jurisdiction over these types of areas 
since it issued its notice of violation to 
Occidental in 1975. The issue was in 
litigation from 1977 to 1981. Agency 
practice bears out the conclusion that 
a finding of jurisdiction over an area 
does not in and of itself lead to a 
conclusion that mining will not be 
allowed.'4 DER has granted permits 
for mining in wetlands. The function- 
ality of a wetland is not a factor in 
assessing whether the Department 
has jurisdiction. This is a factor to be 
considered in the ultimate permitting 
decision however. 

There are no simple answers. In 
the environmental context, careful 
assessments must be made on a case- 
by-case basis. Phosphate mining is 
important to Florida. However, its 
impact on state waters can be 
devastating and irrevocable. All 
parties must work together to assure 
that mining’s interest will be satisfied 
while leaving future Floridians the 
legacy of good water quality. 0 


'Findings of Fact in Occidental Chemical 
Co. v. SFDER, DOAH Case No. 77-2051, 
DER Final Order filed July 7, 1980. 

?The Stipulation for Settlement, Case No. 
IW-59-75, is an exhibit in the record on appeal 
of Occidental Chemical Co. v. SFDER, Case, 
No. WW-460. 

3Recommended Order in DOAH Case No. 
77-2051. 

4Fla. Admin. Code, Rule 17-4.02(17). The 
actual list of species was not changed in the 
1981 amendment to the rule. 

5The description ‘of Roaring Creek is 
condensed from the findings of fact of the 
recommended order in DOAH Case No. 77- 
2051. 

6The conclusions of law are condensed 
from the recommended order in DOAH Case 
No. 77-2051. 

7Final order in Occidental Chemical Co. v. 
SFDER, DOAH Case No. 80-895R 
(November 26, 1980). 

8 The findings and conclusions described in 
this section are condensed from the final order 
in DOAH Case No. 80-895R. 

9373 So.2d 913 (Fla. 1978). 

10302 So.2d 737 (Fla. 1974). 

1388 So.2d 561 (Fla. 1980). 

'2 Askew v. Cross Key Waterways, 372 So.2d 
913, 919 (Fla. 1978). 

'3 See also Deseret Ranches of Florida Inc. v. 
SFDER, Case No. 79-120 in the Circuit Court 
for the Ninth Judicial Circuit. 

4See Permit Nos. 29-11-3707, 29-33-3685, 
29-31-3660, 29-42-3944, 25-41-3961, 53-41-4096, 
25-13434, 53-22-3699, 53-39109, 53-28693, 41- 
36750, 41-36729, 41-39640, 53-37328, 53-37589, 
53-40226 and 41-41339. 
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Keep the Scales Justice 
balanced-in your favor! 


Malpractice lawsuits are rising at 
an alarming rate with settlemens [=== 
to match. The attorney’s optimum 
recourse for keeping justice bal- 
anced is to be adequately covered 
by professional liability insurance. 


If an INA covered attorney is : 
sued for malpractice, INA goes to ||~ 
bat for him. INA will save him lost 
time in court and keep his good 
name from being permanently 
damaged. 


Contact us for complete details 
on the best professional liability 
policy for your needs. We are the 
INA administrator for Lawyers 
Professional Liability: 


Available through 
your local agent. 


Professional Liability Division 

(eS (813) 870-2366 

>) V. C. Jordan & Associates, Inc. 
P.O. Box 24695-32 
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CRIMINAL LAW 


Consumer testimony as 
proof of identity of the 
controlled substance in 
a narcotics case 


By J. Allison DeFoor Il 

Drug prosecution testimony com- 
monly includes statements such as “in 
my opinion the substance was hero- 
in.” Typically, this testimony is given 
by chemists who have been qualified 
as experts in the identification of con- 
trolled substances. 

Allowing witnesses with drug- 
related experiences to present such 
testimony as experts based upon 
these experiences would seem to be 
both unorthodox and unacceptable 
under existing rules of evidence. 
User identification, however, has 
been approved by an overwhelming 
majority of the federal and state 
courts that have considered the issue. 
The grounds for approval in these 
courts have strong parallels in exist- 
ing Florida law, making it probable 
that Florida courts will approve this 
seemingly unusual method of drug 
identification when confronted with 
the issue. 

This article will explore the con- 
cept of drug identification by con- 
sumer testimony, its legal founda- 
tions, and its potential applicability 
in Florida. 


Drug user identification 

It is axiomatic that in prosecutions 
for substantive violations of narcotics 
laws, prosecutors must prove the 
identity of the drug involved.! A 
chemist or other technician employed 
by the state as an expert in the identi- 
fication of controlled substances 
typically tests the drug. At trial, the 
prosecutor offers the scientist as an 


expert witness to identify the drugs 
seized based upon his test results.? 
Not infrequently, however, the drugs 
are not available for testing,’ and 
proof of the drug’s identity presents 
a difficult task.4 As a possible solution 
to this dilemma, the prosecutor may 
prove the drug’s identity by having 
someone who consumed part of the 
suspected substance, or is otherwise 
familiar with the drug, testify as to its 
identity.5 

Although testimony by self- 
proclaimed drug users is not the most 
desirable form of proof, it may be the 
only means available to the state, and 
has long been judicially accepted. 

The federal courts recognized as 
early as 1920 that a drug user might 
be competent to identify the drug 
taken by him.® The Fifth Circuit’s re- 
cent decision in United States v. 
Johnson’ provides an example of an 
extreme user identification case. In 
Johnson, no marijuana was _ re- 
covered or entered into evidence, 
and the witness was qualified as an 
expert by having dealt in marijuana 
over 20 times and having smoked it 
over 1000 times. The user testified 
not only that the substance was mari- 
juana, but that it was Columbian 
marijuana.’ His identification was 
accepted despite testimony by an 
associate professor of biological sci- 
ence that distinguishing one coun- 
try’s marijuana from another was 
scientifically impossible. The court 
found this conflict to be an issue for 
resolution by the jury, and held the 
witness’s testimony as an expert was 
properly admitted.’ 


State law 

State courts have generally paral- 
leled federal courts in finding the 
testimony of properly qualified drug 
users to be both admissible as expert 
testimony and sufficient to prove the 
identity of the controverted sub- 
stance in drug cases. Representative 
of these cases is People v. Boyd," in 
which the court concluded that a 
“properly qualified heroin addict 
may be the most qualified expert wit- 
ness”!! to identify the drug. 

The state court cases have varied 
considerably in the degree and extent 
of experience required and the type 
of drug which users have been al- 


lowed to identify. User identification 
has been allowed in cases involving 
heroin, marijuana, hashish, LSD, 
MDA, and barbituates.!2 In cases 
where users were precluded from 
specifically identifying the substance, 
they have been permitted to describe 
its physical characteristics or its ef- 
fect on them. Such testimony then 
becomes part of a circumstantial 
identification of the drug.' 

Florida appellate courts have not 
yet considered the user identification 
issue. Recently, however, in Turner 
v. State,'4 the First District Court of 
Appeal held “scientific proof of the 
actual identity of the substance” is 
not required in a marijuana case.'5 
The Turner court used circumstantial 
evidence, including the substance’s 
smell and the circumstances of its 
seizure, to hold that “in addition to 
the scientific tests, other facts tend- 
ing to show the identity of the 
substances . . . are probative and can 
meet the state’s burden.”!® Turner 
reflects the general trend toward 
allowing nonscientific evidence to be 
considered in determining a drug’s 
identity.” 

In the even more recent case of 
State v. Raulerson,'* the Fifth District 
Court of Appeal endorsed the hold- 
ing of the Turner court, stating: 

We agree with our sister court that it is not 
necessary for the state to prove the identity of 
contraband as marijuana by chemical or scien- 
tific proof.!® 

The Raulerson court reflected the 
frustration of many Floridians in its 
review of the circumstances of the 
case: 

All of the characteristic hallmarks of a smug- 
gling operation were present. No material 
other than marijuana is covertly transported 
into Florida in such a fashion. The courts do 
not have to shut their eyes and ears to the re- 
alities of the manner in which Florida is being 


inundated by this illegal commerce in mari- 
juana.”° 


The Raulerson holding has been 
adopted by the Second District 
Court in Dean v. State:*! 


The introduction of the contraband or the pro- 
duction of a chemical analysis is not always 
essential to a conviction for possession of a 
controlled substance.” 


While Florida courts have not ad- 
dressed the use of properly qualified 
user testimony to prove a suspected 
drug’s identity, Florida should, and 
probably will, recognize this form of 
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expert testimony. The policy reasons 
and legal foundations supporting its 
recognition in the jurisdictions allow- 
ing it are identical to those Florida 
recognizes currently. Given the re- 
cent Turner, Raulerson and Dean de- 
cisions and their rejection of a scien- 
tific proof requirement, the only 
obstacles to Florida’s adoption of 
user identification are those related 
to the admissibility and probative 
value of such testimony. 


Problems of admissibility and 
probative value of user testimony 
The potentially adverse effects of 
drug use on a witness’s ability to testi- 
fy may render his testimony inad- 
missible. Courts have universally 
held, however, that drug use does not 
per se render a witness incompetent 
to testify; furthermore, drug use at 
the time of the events to which the 
witness testifies, or even at the time 
of testimony, does not automatically 
disqualify a witness. A drug user 
will be disqualified, however, if he 
manifests a mental disorder that 
would render him incapable of meet- 
ing the traditional qualifications re- 
quired of all witnesses. Witnesses 
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Testimony as Proof of Identity of the 
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must possess the ability to perceive, 
remember and describe events and 
the capability to appreciate the oath’s 
significance.*4 

Once the drug user’s competency 
as a witness is established, the party 
relying upon such testimony may 
also face a judge or jury with grave 
doubt about such a witness’s credi- 
bility. Indeed, one court referred to 
user testimony as coming from a 
“polluted source.” 

Subject to the foregoing, the testi- 
mony of the drug consumer may be 
offered as expert testimony, and it is 
this status which allows him to render 


Once a court accepts the 
principle that a drug user’s 
experiences may qualify 
him as an expert, the court 
must determine the degree 
of experience necessary 


an opinion as to a drug’s identity. 
Generally, expert testimony is al- 
lowed when it will assist the trier of 
fact in making a determination that 
is beyond common experience.” Al- 
though expert witnesses are com- 
monly doctors, engineers, account- 
ants or others qualified largely by 
formal education, the drug user’s ex- 
pertise stems from extensive experi- 
ence with the drug or drugs involved. 
The Federal Rules of Evidence pro- 
vide that an expert witness may be 
qualified by “knowledge, skill, ex- 
perience, training or education.”27 
State courts generally recognize this 
principle and allow qualification of 
expert witnesses not only on the basis 
of formal education, but also by 
means of experience, training or spe- 
cial skill.%8 

Once a court accepts the principle 
that a drug user’s experiences may 
qualify him as an expert, the court 
must determine the degree of experi- 
ence necessary. Courts have found 
drug users to be experts based upon 
use of the drug in question thousands 
of times, hundreds of times, 50 times, 
20-30 times, and 15-20 times.2® Other 
cases have allowed the testimony on 
even less experience when there 
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were other factors present.*° 

A few courts have disallowed users 
as expert witnesses in drug identifica- 
tion cases because the proffered wit- 
ness lacked experience with the drug 
involved.*! There is one prominent 
minority viewpoint which seemingly 
requires scientific proof to sustain a 
narcotics conviction.®? Allowance of 
expert testimony is always a matter 
of judicial discretion, reviewable 
only for clear error.*? Once the testi- 
mony of any expert is received, its 
weight and credibility are matters for 
the jury.*4 Though admitted as expert 
and unrebutted, the user’s opinion 
may still be disregarded completely 
by the jury. Appellate courts have 
conversely held that user identifica- 
tion alone is sufficient for convic- 
tion.*6 

Courts often cite a strong legisla- 
tive interest against trafficking in 
narcotics among the policy reasons 
for admitting user identification as 
expert testimony.*” 

Courts have compared user identi- 
fication with evidence rulings in 
older cases allowing testimony by 
those familiar with liquor to prove 
that a drink consumed was liquor. 
Courts will also avoid requiring 
chemical analysis when the sub- 
stance is unavailable for analysis, 
particularly when the drugs are miss- 
ing through the actions of the defen- 
dant.*® Rejecting the notion that 
chemical analysis was the only 
proper method of identification, one 
court noted: 

Such an unqualified requirement, where the 
drug has been consumed . . . would permit 


much of the illicit traffic in drugs to be carried 
on without restraint.‘ 


Florida 

Florida evidence law parallels the 
general body of American law con- 
cerning expert testimony. There is no 
Florida law rendering a drug user or 
addict per se incompetent to testi- 
fy,‘! though if he manifests a specific 
impairment of his ability to recollect 
or relate the events in question, he 
may be found incompetent on that 
basis.” 

Florida’s expert testimony statute, 
F.S. §90.702, is modeled after the 
federal rule, and likewise provides 
that an expert may be qualified by 
means of “knowledge, skill, experi- 
ence, training or education.” 

When determining the advisability 
of expert testimony, Florida courts, 
like federal and other state courts, 
begin by examining whether the sub- 
ject matter of the point at issue is such 


that expert testimony could “give the 
jury assistance and guidance in solv- 
ing a problem to which their equip- 
ment of good judgment and average 
knowledge is inadequate.”*4 

Florida courts then determine the 
eligibility of the specific witness 
proffered. To have his witness ad- 
mitted as an expert, the offering at- 
torney must provide a foundation in 
voir dire that qualifies the witness, 
either by formal education or experi- 
ence, to render an opinion.** Without 
this foundation the testimony will not 
be allowed. Trial court decisions on 
the admissibility of expert testimony 
are conclusive, and will not be over- 
turned on appeal absent clear error.*® 
Florida also subscribes to the general 
view that the jury is not bound by 
expert testimony even if it is un- 
refuted.” 

The case of Allen v. State*® demon- 
strates that Florida courts are willing 
to interpret broadly the experience 
requirement in qualifying expert 
witnesses. In Allen, the appellate 
court considered the assertion that 
the trial court erred by refusing to 
admit the testimony of a physics 
graduate student, who had never 
testified as an expert before, as an 
expert on the effects of impact upon 
moving objects. The court noted that 
“(t]here must always be a first time 
for everyone...” and held: 
Extensive education is not necessarily a pre- 
requisite to expertise. In order to qualify as an 
expert witness one needs only to have ac- 
quired such special knowledge of the subject 
matter of his testimony either by study or prac- 
tical experience that he can give the jury assist- 
ance and guidance in solving a problem to 


which their equipment of good judgment and 
average knowledge is inadequate.” 


Florida courts have qualified lay- | 


men as experts on the basis of their 
practical experiences. For example, 
courts have admitted butchers and 
ranchers as expert witnesses in cattle 
rustling cases; farmers are called ex- 
perts in a variety of agricultural 
matters; vice squadsmen have been 
permitted to give their expert opin- 
ion in the identification of bolita- 
paraphenalia; and_ state troopers 
have identified counterfeit drivers’ 
licenses.5° 

Given the foregoing, it seems clear 
that Florida courts should begin to 
allow properly qualified drug users 
or others properly qualified by ex- 
perience, to testify as experts in drug 
identification. First, however, the 
Florida judiciary must accept the no- 
tion that the identification of con- 
trolled substances is an area in which 
expert testimony would aid a jury’s 


understanding. Next, an established 
procedure must be developed to 
determine whether such witnesses 
are properly qualified to render ex- 
pert testimony. A detailed descrip- 
tion of the witness’s prior experiences 
and the number and the time frame 
of such experiences should satisfy 
the court and the jury that the witness 
is qualified. A description of the 
physical manifestations of the drug, 
such as color, odor, smell, and taste 
when previously encountered would 
further support the expert’s identifi- 
cation. Testimony as to other en- 
counters with the same drug would 
also be of aid in qualification. On 
this issue, Florida courts will have to 
determine the minimum number of 
experiences needed for users to qual- 
ify as experts. Based upon case law in 
other jurisdictions it may be safely as- 
serted that a minimum of a dozen 
prior experiences will be required. 
User witnesses would have to testify 
that their encounter with the sub- 
stance being identified was consist- 
ent with previous experience. After 
this foundation has been laid, admit- 
ting user opinion concerning a con- 
troverted substance’s identity would 
be appropriate.*! 


Conclusion 

Should Florida courts begin to al- 
low properly qualified consumers to 
testify as experts to prove drug's 
identity in narcotics cases, the state 
would be joining the majority of 
jurisdictions that have considered the 
issue. User identification is also con- 
sistent with existing Florida law con- 
cerning expert testimony, and a trial 
court applying such principles would 
face scant likelihood of reversal be- 
cause trial courts are endowed with 
broad discretion in admitting ex- 
pert testimony. Florida’s strong 
public and _ legislative sentiment 
against drug trafficking would also 
be effectuated by promoting prose- 
cution of drug dealers who would 
not otherwise be subject to prosecu- 
tion because of the unavailability of 
the drugs in question. 0 


'United States v. Aqueci, 310 F.2d 817, 828 
(2d Cir. 1962); D. BERNHEIM, DEFENSE OF 
Narcotics Cases §4.01 (Mathew Bender- 
1981). The federal statutory scheme 
controlling various drugs is found at 21 U.S.C. 
§801-966 (1976), and most states have adopted 
versions of the federal act, including Florida, 
Fa. Stat. §893.01 - .145 (1981). 

*Stern, Laessig & Indrickson, An 
Evaluation of Drug Testing Procedures Used 
by Forensic Laboratories and _ the 


‘method of operation has been approved by the Florida Bar 
Professional Ethics oa 77-8 and we are licensed by the 
fi 


THE FLORIDA BAR JOURNAL/JUNE 1982 549 


and correspondents throughout the 
a 
: 


CRIMINAL LAW 


Qualifications of Their Analysis, 1973 
Wisc.L.Rev. 727. The authors found a wide 
range of education and training of the analysts 
surveyed, and hence of the results produced. 
Id. at 736. 

3The reasons may vary greatly, including 
consumption by the parties, Commonwealth 
v. Aikens, 179 Pa. Super. 501, 118 A.2d 205 
(1955); distribution prior to police interven- 
tion, United States v. Johnson, 575 F.2d 1347 
(5th Cir. 1978), State v. Raulerson, 403 So.2d 
1102 (Fla. 5th D.C.A. 1981): a break in the 
“chain of custody” required before 
introduction of the drug or test results into 
evidence, Steven v. State, 245 So.2d 92 (Fla. 1st 
D.C.A. 1971); total consumption in the testing 
process, United States v. Haynes, 398 F.2d 980, 
987 (2d Cir. 1968). Other, more bizarre, 
reasons include theft by the police, Thomas v. 
State, 356 So.2d 827 (Fla. 4th D.C.A. 1978), or 
consumption by vermin, 91 St. Petersburg 
Times, Dec. 24, 1974, §A, at 9, cols. 4,5 & 6. 
And, of course, any drug raid anticipates a 
possible “flush” of the contraband. See e.g. 
People v. Gomez, 632 P.2d 586 (Colo. 1981). 

‘It is not, however, impossible. There is a 
general trend toward allowing circumstantial 
proof of the identity of the drug in a narcotics 
case. See the Florida cases cited herein at 
footnotes 14-22, infra. See generally Williams, 
Law and Practice in the Identification of 
Controlled Drugs by Lay Testimony, 11 
Crm. L. Butt. 814 (1975). Acceptable 
circumstantial evidence has included the 
properly qualified testimony of co- 
conspirators, law enforcement officers and 
consumers. Id. As radical as this may seem, 
when the smuggling was of liquor, not drugs, 
properly qualified law enforcement testimony 


was routinely used in place of chemical 
analysis. Nussbaum v. State, 54 Fla. 87, 44 So. 
712 (1907); Fia. Stat. §§568.07, 562.47. See 
generally F. WHarTON, Crm. Evin. §608 (12th 
Ed. 1955). 

5Obviously this involves having someone 
present and participating in criminal acts 
testify. The government must either have an 
informer already in the case or secure the 
cooperation of a conspirator after the fact. It 
has been estimated at the federal level that 95 
percent of all convictions are possible only 
through the use of informers and undercover 
agents. Note, Testimony of Informers 51 
N.C.L.R. 911 (1975). 

®Pennachio v. United States, 263 F.66 (2d 
Cir.), cert. denied 253 U.S. 497 (1920). See 
United States v. Atkins, 473 F.2d 308 (8th Cir.), 
cert. denied 412 U.S. 931 (1973). 

7575 F.2d 1347 (5th Cir. 1978), cert. denied 
440 U.S. 907 (1979). 

81d. at 1360. 

at 1361. 

1065 Mich. App. 11, 236 N.W. 2d 44, 747 
(1975). 

"7d. at 11, 236 N.W.2d 746 (emphasis 
added). 

See DeFoor, Consumer Testimony as 
Proof of Identity of the Controlled Substance 
in a Narcotics Case, 33 Fua. L. Rev. 682 (1981) 
at notes 38-43 for a collection of the 
cases. The article is cited hereafter as DEFoor. 

'STd. at notes 44-45. 

4388 So.2d 254 (Fla. Ist D.C.A. 1980). 

'5 Td. at 257. See also Garp, Fa. Evin. §12:15 
(1st Ed. 1980). 

See note 4, supra. 

8403 So.2d 1102 (Fla. 5th D.C.A. 1981). 

'9Td. at 1103. 

207d. at 1103-4. 

216 FLW 2393 (Nov. 13, 1981). 

221d. at 2394. 

°3See cases collected at DeEFoor, note 12, 
supra, at notes 57, 63-64. 


OVERRULED 
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24Weihofen, Testimonial Competence and 
Credibility, 34 Gro. Wasn. L. Rev. 53, 57 
(1965); Ladd, Some Observations on Credibil- 
ity, 52 Cornett L.Q. 239-243 (1967), C. 
McCormick, Evipence §62 (2d Ed. 1954). 

25Commonwealth v. Harris, 186 Pa. Super, 
59, 140 A.2d 344, 345 (1958). See Note, 
Testimonial Reliability of Drug Addicts, 35 
N.Y.U.L. Rev. 259 (1960). 

267. WicmorE, EviDENCE §557 (3d Ed. 1940); 
3 F. Wuaarton, CriminaL EvipeNce §586 
(1973); Ladd, Expert Testimony, 5 
Vanp.L.REv. 414, 418 (1952). 

27F Ep. R. Crim. Pro. §702 (emphasis added). 
See generally, J. WicMorE, EviDENCE §555 (3d 
Ed. 1940). 

28State v. Johnson, 54 Wisc. 561, 196 N.W.2d 
717, 719 (1972). 

29See DeFoor, supra, at note 8, at notes 
76-80, for a collection of the cases. 

30Td. at note 81-82. 

31 See e.g. People v. Kenney, 30 N.Y.2d 154, 
331 N.Y.S.2d 394, 282 N.E.2d 295 (1972). 

32State v. Wind, 208 N.W.2d 357 (Wis. 1973). 

33C, McCormick, Eviwence $13 (Rev. ed. 
1972). 

34See e.g. People v. Winston, 293 P.2d 40 
(Cal. 1956); State v. Pipkin, 245 A.2d 72 (N.J. 

App. 1972); Commonwealth v. Davis, 132 
A.2d 408 (Pa. App. 1957). 

351d. 

36Commonwealth v. Aikens, 118 A.2d 205 
(Pa. 1955); People v. Boyd, 236 N.W. 2d 744, 

747 (Mich. App. 1975); Howard v. State, 496 
P.2d 657 (Alaska 1972); cf. United States v. 
Griffin, 382 F.2d 823 (6th Cir. 1967); People v. 
Romero, 203 N.E.2d 635 (Ill. App. 1964). 

37 See e.g. State v. Pipkin, 245 A.2d 72, 74-75 
(N.J. App. 1968). 

38 People v. Robinson, 153 N.E.2d 65, 69 (Ill. 
1958): cf. Nussbaum v. State, 54 Fla. 87, 44 So. 
712 (1907): Ewing v. United States, 386 F.2d 
10, 15 (9th Cir. 1967). 

3People v. Boyd, 236 N.W.2d 744, 748 
(Mich. 1975); Locklayer v. State, 317 N.E.2d 
868, 874 (Ill. App. 1974). 

40Commonwealth v. Aikens, 118 A.2d 205, 
207 (Pa. App. 1955); Accord. Miller v. 
Commonwealth, 512 $.W.2d 941 (Ky.), cert. 
denied 420 U.S. 935 (1974). 

41The general rule of competency is that 
“every person is competent to be a witness, 
except as otherwise provided by statute.” FLA. 
Stat. §90.601 and the law regarding 
competency is the same in civil and criminal 
cases. Fia. Stat. §914.07. As a matter of 
historical interest, see Note, The Federal Rules 
of Evidence and Florida Evidence Law 
Compared, 3 FLa.St.U.L.REv. 834, 391 (1975). 

ia. Strat. §90.603(1); cf. Collie v. State, 
267 So.2d 382 (Fla. 3d D.C.A. 1972). 

8 Stat. §90.702 (1981). 

44Buckman v. Seaboard Coast Line R.R. 
Co., 381 So.2d 229 (Fla. 1980). 

45 Parker v. Miracle Strip Boat and Motors, 
341 So.2d 197 (Fla. Ist D.C.A. 1976); Llerandi 
v. Blackburn, 97 So.2d 247 (Fla. 1957). 

46 See e.g. Fred Howland, Inc. v. State, 143 
Fla. 189, 196 So.2d 472 (1940). 

47See, e.g. Shaw v. Puleo, 159 So.2d 641 
(Fla. 1964). 

48365 So.2d 456 (Fla. Ist D.C.A. 1978). 

49Td. at 458. 

50See case collected at DeEFoor, note 12 
supra, at notes 123-126. 

51 Howard v. State, 496 P.2d 657, 659 (Alaska 
1972); People v. Boyd, 236 N.W.2d 744, 747 
(Mich. App. 1976), People v. Rios, 274 P.2d 163 
(Cal. 1954); People v. Robinson, 153 N.E. 2d 
65, 69 (Ill. 1958); Commonwealth v. Aiken, 118 
A.2d 205, 207 (Pa. App. 1955); State v. Pipkow, 
600 A.2d 72, 74 (N.J. Super. 1968). 
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FAMILY LAW 


“In sickness and in health. . .” 


Distribution of personal 
injury awards upon 
divorce 


By Marsha B. Elser 
and Jared G. Anton 


The equitable distribution “kitty” 
is becoming more and more compli- 
cated. Lawyers are faced daily with 
the problem of what goes in, and 
what stays out of this very important 
“pie.” It is that “kitty” or “pie” that 
the trial judge will divy up between 
the parties. The judge’s task in de- 
termining that which is or isn’t a 
marital asset is difficult. 

With only a handful of cases! de- 
scribing that which the appel- 
late courts have considered to be 
marital assets, the trial courts are 
faced with the problem of determin- 
ing what “other” assets are also to be 
included. They do so in Florida with 
no statutory or appellate guidelines. 

Of interest and without prior judi- 
cial comment in Florida is the treat- 
ment of personal injury actions or 
awards arising during the marriage. 
How are such claims or their pro- 
ceeds to be treated in equitably dis- 
tributing the property of a marriage? 
Even more basic questions must be 
answered; are personal injury claims 
“marital property” and do such 
awards belong in the “kitty”? 

That the trial court must consider 
and determine the respective in- 
terests of a husband and wife in a 
personal injury award received by 
them during marriage is already 
established in this state.? 

However, no case in Florida has 
addressed the questions: (1) are pro- 
ceeds from personal injury claims 
marital assets to be included in the 


“kitty” and (2) if so, what factors 
should be considered in equitably 
distributing same? 

With neither legislative nor judicial 
expression on these points in Florida, 
we must look to our sister states to 
review their solutions and rationales 
in the hope that we can extract a 
workable theory for our state.? 


Community property states 

In anticipation of the reader’s 
query, “Why look to a community 
property state for guidance in deal- 
ing with distribution of personal in- 
jury awards in an equitable distribu- 
tion state [Florida]?,” we comment 
that the essential difference between 
a community property state and an 
equitable distribution state is in the 
manner in which property is divided. 
In a community property state all 
property that is characterized as 
“marital property” is equally owned 
and equally divided between the 
parties. In an equitable distribution 
state, marital property is “equitably” 
divided. Here we are concerned with 
the step before the division of prop- 
erty, i.e., the characterization of 
property as “marital” or “nonmari- 
tal.” 

Of the 10 community property 
jurisdictions,‘ eight® have considered 
the questions with differing results. 


Idaho 

Although Idaho had long held that 
personal injury claims occurring 
during marriage were, in toto, the 
community property of that mar- 
riage,® a recent supreme court case 
seems to cloud that state’s position.” 
The confusion arose when Idaho 
abrogated the doctrine of inter- 
spousal immunity for tort claims in 
the landmark decision of Rogers v. 
Yellowstone Park Co.’ There the 
plaintiff/wife appealed the trial 
court’s dismissal of her claim against 
her husband and his employer for in- 
juries sustained by her while a 
passenger in a company car driven 
by her husband. Since the husband 
there was also the tortfeasor, the trial 
court relied on a long line of cases 
which held that an award to the wife 
would inure to the “community” 
estate of the parties, and the 
husband, being entitled to an 
undivided half interest in the “com- 


munity” assets would thereby profit 
from his own negligence. 

The Rogers court found this rule to 
be harsh to the injured spouse—not 
allowing her any recovery for her 
injuries—and abrogated the inter- 
spousal immunity doctrine by 
allocating any award to the wife or 
injured spouse attributable to pain 
and suffering as her _ separate 
property. The court reasoned that 
instead of dumping every personal 
injury claim into the community 
“pot,” one must first examine the 
interest harmed by the defendant’s 
negligence. The court considered the 
injuries to the person of a spouse as 
her personal and separate property 
(while damages for loss of earnings 
and medical expenses are the out-of- 
pocket loss of the “community”): 


She brought her body to the marriage and 
on its dissolution is entitled to take it away; she 
is similarly entitled to compensation from one 
who has wrongfully violated her right to 
personal security.® 


The court in Rogers, approving a 
similar rule from Washington,!® held 
that wife could proceed where her 
husband was one of the tortfeasors. 
Further, her special damages, i.e. 
out-of-pocket expenses, would be 
recoverable as community property 
since these were to reimburse for 
actual losses. Compensation or 
replacement for her loss of earnings 
would be paid separately, at the rate 
of one-half. All pain and suffering 
would be considered her separate 
property. 

The rule in Rogers, we believe, 
was limited to that situation where 
one of the tortfeasors was the spouse 
of the injured party.!! Where the 
tortfeasor is not a spouse of the 
injured party, then the entire claim 
would be community property.!” 

In 1981, the Idaho Supreme Court 
created some confusion when it dealt 
with a workers’ compensation claim 
in a divorce action.'? Holding that 
workers’ compensation was to re- 
place lost earnings during marriage 
and is therefore in the community 
“kitty,” the court, in discussing its 
holding, cited Rogers for the 
proposition that personal injury 
claims are the separate property of 
an injured spouse without adding the 
limitation that this rule becomes 
effective only where the tortfeasor is 
the injured party’s spouse. 
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Washington 

Washington adheres to_ its 
established rule that recovery for 
injuries to a married person by a third 
party tortfeasor is community 
property.'4 Washington has, 
however, in abrogating the 
interspousal immunity doctrine! 
made a special rule for those 
situations where one of the 
tortfeasors is the spouse of an injured 
party. The courts reasoned that if the 
injured spouse’s recovery for 
personal injury claim became 
community property, then the 
tortfeasor husband would have 
enhanced his estate by his own 
negligence. The Washington rule is 
designed to * . compensate the 
injured spouse without unduly 
benefitting the tortfeasor spouse.” 
Where a spouse is the tortfeasor, the 
Washington rule and _ rationale 
provides: 

(T)hese dual considerations are best served 
by the following formula: (1) Special 
damages, including established future 
specials, are recoverable by the community. 
These are actual, out of pocket expenses which 
are a community liability. The fact that the 
tortfeasor spouse is thereby spared his or her 
community share of these expenses is, we 
think, outweighed by the facts that these 
damages are strictly compensatory in nature, 
inuring directly to the benefit of the injured 
spouse, and that any reduction in the damages 
recoverable would most directly and 
harmfully affect the injured spouse. (2) 
General damages for loss of future earnings 
which would have constituted community 
property are recoverable in the fraction of one 
half, by the injured spouse, as his or her 
separate property. (3) General damages 
compensating for pain and suffering, 
emotional distress, etc., are fully recoverable 
and are the separate property of the injured 
spouse. !6 

Such a rule as set forth in Freehe 
requires that personal injury 
damages in the situation where a 
spouse is a tortfeasor be awarded in 
three parts: 

(1) Special damages to reimburse for out-of- 
pocket community expenses from the injury; 
(2) general damages for loss of future earnings, 
which would have been community property, 
in the amount of one-half, as his separate 
property; and (3) general damages in full for 
pain and suffering, etc., as his separate 
property.!7 

While the rule in the case of the 
tortfeasor spouse is a narrow 
exception!’ to the established 
premise that tort actions are 
community property, the logic for 
the three-part classification is 
certainly worth the consideration of a 
Florida trial judge who might have to 
“equitably distribute’’ an 


undesignated, lump sum _ personal 
injury award. 


Nevada and New Mexico 

The current majority view in these 
states is to treat proceeds of a 
personal injury claim received 
during marriage as the separate 
property of the injured spouse except 
for that portion which represents 
reimbursement for medical expenses 
and loss of wages to the community. 
Nevada!® and New Mexico”® were 
the first states to segregate the 
recovery, proceeding under a 
“replacement” theory with a two- 
step analysis. 

First, the courts of these states 
determined that “property acquired 
during marriage” was limited to that 
property acquired by the husband 
and wife during their marriage 
through their combined labor, such 
as wages, salaries, or earnings.?! This 
did not necessarily include a personal 
injury recovery since such a recovery 
did not fall within the court’s 
restrictive interpretation of “proper- 
ty acquired.” The second step of the 
analysis was to characterize the 
personal injury recovery on the basis 
of the right violated—individual or 
community. That portion of the 
recovery alloted to the injury to one’s 
personal security is within the 
definition of separate property 
because it represents a replacement 
of an asset that that spouse brought 
into the marriage, to-wit: the right to 
personal security. On the other hand, 
recovery for medical expenses and 
lost wages satisfies ordinary com- 
munity losses and is not a replacement 
of assets or rights owned before mar- 
riage. Therefore, they are returned to 
the community.” 

To arrive at this position, the New 
Mexico Supreme Court reasoned 
that the injured spouse brought his 
body to the marriage and was 
entitled to take it back after disso- 
lution.”* The court commented in its 
rejection of the then-majority view 
(that the entire recovery of a personal 
injury action was community 
property): 

Under the majority doctrine, if the wife 
were riding a horse she'had brought to the 
marriage and some driver of a motor vehicle 
negligently struck her and the horse, throwing 
both into a wire fence, breaking the leg of each 
and also disfiguring them, the cause of action 
for the damage to the horse would belong to 
the wife, but that for the injury to her would 
belong to the community and the husband 


would receive one half of the proceeds ak 
judgment.”4 

The trend in the community 
property states is to treat the 
recovery of personal injury awards in 
the same manner as did the Nevada 
and New Mexico courts. A recent 
decision in Arizona? along with 
statutory changes in Texas?* and 
Louisiana” have rejected the harsh 
“all-included” role in favor of one 
apportioning the recovery. 


Arizona 

The long-standing rule in Arizona 
had been that damages recovered 
under a cause of action for injuries to 
either spouse was community 
property.” Just recently, however, in 
a 1980 decision, the Arizona Supreme 
Court joined the parade of other 
community property states?® and 
held that while lost wages and 
expenses for medical care belong to 
the community as injuries to the com- 
munity, compensation for injuries to 
a spouse’s well-being belonged to 
that spouse.*” 

The facts in Jurek v. Jurek,! 
indicate the raison d'etre of the 
supreme court’s decision to abandon 
its prior categorization of personal 
injury awards as community 
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property. There, two days after the 
husband filed for dissolution, he lost 
his right hand and half of his right 
forearm in a work related injury. 
Even though the parties had been 
separated for four months at the time 
of the accident, the trial court in the 
divorce action ruled that the personal 
injury claim was a community asset. 
In reversing, the supreme court held 
that community property only 
consists of that which was acquired 
by labor or industry of the spouses. A 
“right to personal security” is owned 
by the individual spouse and is 
brought into the marriage by that 
individual spouse; therefore, it is that 
individual spouse’s separate 
property and is not acquired during 
marriage by the “labor” of both of 
the spouses. Compensation for 
personal injuries (a violation of the 
“right to personal security”) is 
“intended to repair or make whole 
the injury” of that spouse. “(T)he 
body which (the injured spouse) 
brought into the marriage is certainly 
his separate property.” 


Texas 

Until 1967, courts in Texas 
classified a personal injury recovery 
as community property.*® The Texas 
Legislature however changed that 
classification by determining that a 
personal injury recovery is the 
separate property of an_ injured 
spouse except for the amount 
representing lost earnings during 
marriage (which would remain the 
property of the community).*4 

In upholding the constitutionality 
of its statute® the Texas Supreme 
Court declined to follow the ap- 
proach taken in Nevada and New 
Mexico of relying on the determina- 
tion that “property acquired during 
marriage” was limited to that proper- 
ty acquired by the parties through 
their combined labor.** Instead, the 
court reverted to the Spanish and 
Mexican law (as opposed to common 
law) and held that a cause of action 
for personal injuries was not 
property; rather the right to sue for 
redress was personal as was any 
recovery therefrom. Then, in an 
analysis similar to that used in 
Nevada and New Mexico, the court 
classified a personal injury recovery 
based on the nature of the right 
violated. 
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[T]he body of the wife brought into the 
marriage was peculiarly her own; and that if 
any “property” was involved in a personal 
injury to the wife, it was peculiarly hers. If her 
house, her separate property, were set afire 
and destroyed by a third person, the recovery 
should be her separate property. If an 
automobile were owned by the wife before 
marriage and was injured or destroyed, the 
recovery should go to repay the loss of damage 
to her separate property. So, the reasoning 
continues, if the arm of the wife is cut off, the 
recovery for the loss because of disfigurement 
and for the attendant pain and _ suffering 
should go to the wife. The reasoning is that the 
recovery is a replacement, in so far as 
practicable and not the “acquisition” of an 
asset by the community estate.” 


Medical expenses and lost wages 
are still community property, the 
Graham court held, notwithstanding 
the explicit statutory language that 
classifies medical expenses as 
separate property.** The court 


“The body of the wife 
brought into the marriage 
was peculiarly her own; 
and that if any ‘property’ 
was involved in a personal 
injury to the wife, it was 
peculiarly hers” 


reasoned that medical expenses and 
lost wages are normally a burden on 
the community®® but did not state 
whether its position was based on a 
constitutional reasoning vel non.*° 
Because the court’s opinion was 
based on Spanish and Mexican law 
rather than on any constitutional 
mandate, it is uncertain why the 
court chose to ignore the clear 
language of the statute. This medical 
expense issue is still unresolved in 
later Texas cases, although the courts 
follow Graham in holding that 
medical expense recovery is 
community property.‘ 

In one case, the court awarded 
the wife as her individual share of the 
personal injury award 85 percent of 
the recovery taking into considera- 
tion the amounts of damage 
originally sought and the length of 
the marriage. 


Louisiana 

In Louisiana, prior to 1979, 
classification of damages as separate 
or community property depended 
upon the sex of the spouse. Recovery 
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for actual injury to the wife was her 

separate property while recovery for 

injury to the husband was 

community property“ unless he was 

“living separate and apart from his 

wife, by reason of fault on her 
art." 

In 1980, Louisiana enacted, the 
following statute: 

Damages due to personal injuries sustained 
during the existence of the community by a 
spouse are separate property. 

Nevertheless, the portion of the damages 
attributable to expenses incurred by the 
community as a result of the injury, or in 
compensation of the loss of community 
earnings is community property. If the 
community regime is terminated otherwise 
than by the death of the injured spouse, the 
portion of the damages attributable to the loss 
of earnings that could have accrued after 
termination of the community property 
regime is the separate property of the injured 
spouse. *® 


Under this provision, apportion- 
ment of an award between the 
community and the separate 
property of the injured spouse is 
required when the community 
terminates in divorce, and follows 
the same pattern as the other com- 
munity property states. The 
community gets that fraction of the 
damages attributable to medical 
expenses and lost wages (except for 
that portion of the award designed to 
compensate the injured spouse for 
loss of earnings that would have 
accrued after the termination of the 
community),*7 while other damages 
are the separate property of the 
injured spouse. 


California 

California courts had a long history 
of characterizing personal injury 
recovery as community property.* 
The California Legislature 
provided, however, that while 
proceeds from a_ personal injury 
recovery received during marriage 
are community property, these 
proceeds are subject to special 
treatment upon the parties’ divorce. 
That statute directs the court upon 
the parties’ divorce to award all the 
community property personal injury 
damages to the injured spouse 


unless the court after taking into account the 
economic condition and needs of each party, 
the time that has elapsed since the recovery of 
the damages or the accrual of the cause of 
action, and all other facts of the case, 
determines that the interests of justice require 
another disposition.*! 


However, this provision doesn’t 
apply if the money received has been 
commingled with other community 
property.*? 

In contrast, 


another statute? 


makes the recovery separate 
property if the cause of action arose 
after the divorce or while the spouse 
“is living separate from the other 
spouse.”*4 While no case law defines 
this use of “separate,” one 
commentator has suggested that this 
provision would be applicable only if 
the parties have entered into a 
“relatively permanent separation.” 


Equitable distribution states 


New York 

New York’s new equitable 
distribution statute** makes compen- 
sation for personal injuries the 
separate property of the injured 
spouse without allowing for any 
apportioning of the award even if 
most or all of the award represented 
reimbursement of medical expenses 
and loss of earnings.*” We agree with 
the criticism that such a law is 
overbroad in that it “excludes not 
only that part of a settlement or 
award which represents compensa- 
tion for pain and suffering or 
disability, but also proceeds received 
as reimbursement for medical 
expenses and lost earnings.’’%§ 
Nevertheless, the only’ New York 
court to have applied this statute has 
followed its harsh “nothing in the 
kitty” rule.*® 


Missouri 

Missouri's equitable distribution 
statute®® provides that marital 
property is “all property acquired by 
either spouse subsequent to the 
marriage” unless it falls into one of 
five limited exceptions,®! personal 
injury recovery not among them. In 
Nixon v. Nixon,® the husband had 
argued that a cause of action for 
personal injuries was different in 
that, upon the death of the injured 
spouse, the cause of action would 
survive to his personal representative 
and not to the surviving spouse and 
therefore, it was not “property” 
acquired by a member of the marital 
unit. The Missouri court of appeals 
rejected the contention by 
interpreting the five exceptions as 
exclusive, so that a $60,000 personal 
injury settlement the husband 
received was held to be entirely 
marital property.® 


lilinois 
Illinois has an equitable 
distribution statute® similar to 


Missouri's and the Illinois courts have 
interpreted in much the same way as 
did the Nixon® court.67 Workers’ 


compensation claims are treated in 
the same manner as personal injury 
actions;® that is, the entire recovery 
is considered as marital property. 
Where the workers’ compensation 
settlement is reached after the 
marriage had been dissolved, the 
award may nevertheless be 
considered marital property. That 
an award be “paid over” is not 
dispositive of the issue; what is 
relevant is when the claim for a 
compensation award accrues and, if 
it accrues during the marriage, the 
award is marital property regardless 
of when it is received.” 

The court in Dettore was able to 
justify its decision over criticism that 
by placing the entire award in the 
equitable distribution “kitty,” the 
injured spouse is deprived of 
receiving what is in essence a 
replacement for the pain and 
suffering he endured when the injury 
occurred. The court stated: 


Today’s result should not be seen as a 
setback or an affront to injured and disabled 
workers of our State. It should be recalled that 
the trial court is commanded by statute to 
consider the physical health of the parties 
(statute) as well as their future economic 
prospects (statute) when apportioning the 
marital property of the parties. Such 
consideration may well sustain a decision to 
apportion all of a workman’s compensation 
award to the injured party. It does insure that 
the needs of the injured claimant will be 
balanced against the needs of the spouse and 
the children.”! 


The Illinois statutes cited in the 
quotation are similar to F.S. §61.08 on 
alimony. 


New Jersey 

In New Jersey equitable 
distribution is by statute’? which 
simply states that property acquired 
during marriage, except for gifts and 
inheritances, is subject to equitable 
distribution. There is no reference to 
tort claims. 

New Jersey’s current position is set 
forth in Amato v. Amato,” which 
case refers repeatedly to two prior 
decisions worthy of review.”4 

In the first DiTolvo,” at the time of 
the dissolution of marriage trial the 
parties had pending litigation against 
third parties for injuries sustained by 
the husband in an auto accident 
occurring during the marriage. The 
wife had joined in the claim for loss 
of her husband’s services. The court 
considered as equitable factors the 
wife’s claim that she “live[d] 
through” her husband’s accident, and 
that the accident resulted in a change 
of attitude by the husband toward 
the wife resulting in a divorce. 


The appeals court upheld the trial 
judge’s decision that the entire 
proceeds of the claim, i.e. the 
husband’s claims for pain and 
suffering, lost wages, and medical 
expenses, as well as the wife’s claims 
for loss of consortium were property 
(in the kitty) subject to distribution. 
The fact that the claims were 
unliquidated was of no consequence. 
The court awarded the wife 20 
percent of the couple’s future 
recovery and further stated that the 
divorce court’s allocation was to 
supercede any allocation subse- 
quently made in the negligence 
award or settlement. Of practical 
interest is the court’s comment thet 
their decisin (i.e., dumping the entire 
claim into the kitty) obviates the 
need for negligence awards to be 
broken down as they are in Texas.” 

The second case, Harmon,” 
approved DiTolvo. It is relevant 
because of the well reasoned 
concurring opinion by Judge Botter. 
He reviewed the treatment given to 
personal injury claims in the com- 
munity property states and 
considered those concepts in light of 
the New Jersey statute and _ its 
interpretative case law’ when he 
wrote: 

The literal language of the statute ought not 
limit our inquiry to the time when the 
compensation is received. The purpose for 
which the property is received should control. 


Are you 


e interested in sharing 
office space? 

e hiring a new associate? 
e selling law books or 
office equipment? 

e renting beachfront 

property? 

Consider a classified ad 
in The Florida Bar News, 
published twice monthly. 
Cost for Bar members is 
$15 per insertion of 50 
words or less. Display 
classifieds are slightly 
higher, as well as insertion 
for nonmembers. 


Call or write The Florida 
Bar News, Classified Ad- 
vertising, Tallahasee, 
Florida 32301, 904/222- 
5286 for more information. 
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Insurance funds, for example, paid to replace 
property destroyed by fire would remain the 
separate property of a spouse if the destroyed 
property had been owned by the spouse 
before marriage. So, too, we must look at the 
purpose for which the compensation was 
received during the marriage to determine if it 
is subject to distribution. If we view the 
recovery here simply as the replacement or 
restoration, so to speak, of the physical and 
mental health a spouse brought to the 
marriage, it is like an exchange for property 
possessed before the marriage. Under both the 
common law and community property 
systems an injured spouse should keep funds 
which replace assets brought to the marriage.” 

Amato adopted the reasoning in 
Harmon's concurring opinion,®° and 
in doing so departed from DiTolvo 
specifically disagreeing with the 
DiTolvo premise that the court could 
make an equitable allocation of any 
future tort recovery “irrespective of 
the value of each spouse’s claim that 
would normally be measured in the 
negligence action itself.”*! 

Amato teaches that the DiTolvo 

position (of lumping the whole 
award into the kitty) may have been 
in part based upon the fact that that 
court (as well as the court in Harmon) 
had to deal with a lump sum 
settlement which was not, but could 
have been, allocated as: 
. . . (1) personal suffering and disability 
suffered by the injured spouse; (2) the mutual 
right to reimbursement of marital assets lost 
during the marriage consisting of lost wages 
and medical payments paid out of previous 
marital funds, and (3) the per quod right of the 
uninjured spouse.*? 

Based upon such an allocation the 
Amato court agreed that the second 
group of items were “property” to be 
included in the kitty. The 
fundamental disagreement concerns 
the characterization of personal 
injuries. Amato holds that such 
claims are not a property right, but 
the money received therefrom is “the 
legal substitute for pain, suffering 
and the mental and_ physical 
disabilities incurred,”** and that this 
“legal substitute” is peculiar to the 
injured person and is his right to be 
made whole as he was before the 
injury. It is a right with none of the 
attributes of property. It “cannot be 
sold or assigned prior to judgment 
and cannot be transferred from an 
injured debtor to his trustee in 
bankruptcy... .” 

Amato went on to state that the 
uninjured spouse has a_ similar 


personal right to an action for loss of 
services, and further: 


The only damages truly shared are . . . the 
diminution of the marital estate by loss of past 
wages or expenditure of money for medical 
expenses. Any other apportionment is unfair 
distribution.** 


The Amato court concluded: 
that where one spouse has a claim for personal 
injury which occurred during marriage, 
monies realized by way of settlement or 
judgment from a tortfeasor as compensation 
for pain, suffering, disfigurement, disability or 
other debilitation of the mind or body, 
represent personal property of the injured 
spouse not distributable under N.J.S.A. 2A:34- 
23. Likewise, monies realized for a claim of 
loss of consortium must in fairness be so 
treated. Losses, such as past wages and 
medical expenses, which have diminished the 
marital estate, are distributable when 
recovered. 

We cannot leave a discussion of 
New Jersey's position without 
comment on the case of Hughes v. 
Hughes,®® which determined that a 
workers’ compensation claim was 
“property” to be included in the 
“kitty” for equitable distribution. 
Hughes was based upon DiTolvo 
and decided prior to Amato. We 
therefore surmise that the recovery 
of a workers’ compensation claim in 
New Jersey will be subject to the 
Amato rule. 


We propose that all 
compensation as a result 
of personal injury claims 

be placed in the kitty 
for equitable distribution 


A proposal for Florida 


Our overview of the community 
property and equitable distribution 
states leads us to the conclusion that 
none of our sisters has formulated a 
theory which would be adaptable in 
Florida and at the same _ time 
competent to address the 
distribution of negligence awards 
under our still embryonic theories of 
equitable distribution. 

From an empirical perspective, we 
believe the experiences of the other 
states are invaluable to us in selecting 
an approach to the basic issues of 
whether negligence claims are 
marital assets and, if so, how shall 
they be distributed upon divorce. 

While we are constrained to 
advocate adoption of any one of the 
rules or treatments discussed herein, 
we have, drawing upon what we 
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consider to be positive concepts in 
the various approaches, formulated a 
proposal which we believe is suitable 
to deal with personal injury claims in 
Florida divorce actions. 

The simplest solution would be to 
adopt the Illinois rule (also the rule in 
Missouri, and, with exceptions, 
Washington, California and Idaho), 
which places the full recovery for 
personal injury into the marital asset 
kitty. We find, however, such a rule 
to be not completely equitable. 

We prefer the New Jersey 
rationale (which rationale has been 
strongly influenced by the 
community property states), that 
considers pain and suffering to be the 
separate property of the injured 
spouse, the loss of consortium claim 
to be the uninjured spouse’s 
property, and the reimbursement for 
medical expenses and lost wages as 
marital assets. New Jersey cases, 
however, have been based upon 
situations where the date of the 
personal injury recovery or accrual 
of the cause of action has been close 
in time to the dissolution of marriage 
trial. This narrow exposure to the 
problem leaves unconsidered many 
equitable factors.®” 

While we are impressed with the 
replacement concept set forth in 
New Jersey and other states, we 
don't believe that the divorce court 
should be bound by the allocation of 
the personal injury award between 
pain and suffering, lost wages, and 
the like made by the personal injury 
jury or court. Such allocations are 
controlling in the states mentioned. 
We believe such a hard and fast rule 
precludes equity between the 
parties. 

As a practical problem, one must 
consider that most personal injury 
judgments in Florida not 
allocated into the three categories 
heretofore suggested. Even upon 
request, there is no assurance—in 
fact, it is rare—that such an allocation 
will be made at the personal injury 
trial. Furthermore, settlements do 
not apportion the payments and are 
usually made payable to the husband 
and wife jointly. 

We believe that such allocations by 
the jury or in settlement documents 
would be helpful and should be pre- 


sumptive. 


We propose that all compensation 
as a result of personal injury claims 
be placed in the kitty for equitable 


distribution. In distributing the 
proceeds of the personal injury 


claim, the court must consider the 
following equitable factors: 

(1) Any allocation set forth in the 
jury verdict making the personal 
injury award. 

(2) The proximity in time of the 
dissolution action from the accrual of 
the personal injury cause of action. 

(3) The severity of the injury and 
the permanence of any physical 
handicap. 

(4) Whether the injury sustained 
affected the duration of the 
marriage. 

(5) The effect of the injury on the 
conduct of the parties. 

(6) Any other factors which 
should be considered to bring about 
an equitable result. 

Equity, we believe, is better 
served by the discretion of the trial 
judge than by any hard and fast rule 
such as those suggested by some of 
our sister states. 0 
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Illusions 


If life after all is illusion, 

As sometimes I think that it must, 
A race to a last mad conclusion 
Transforming the runners to dust, 


Beguiling us meanwhile with reasons 
Why we should be loyal and brave 
As we run through the unending seasons 
Which lead in the end to the grave. 
If life, as I say, is illusion, 

is death not illusory too? 
Which ends in a humbling conclusion: 
How illusory are all our truths? 


—By Barrett Sanders, Miami 


} 
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WORKERS COMPENSATION 


The judicial art revived 


By Stephen Marc Slepin 

It was Charles Evans Hughes—or 
was it my Uncle Sid?—who 
observed sadly that litigation is a 
breakdown of law, not its paradigm. 
Uncle Sid was far more famous in our 
family than was Hughes, and it is not 
unlikely that he thought such anti- 
eristic thoughts. After all, Jerome 
Frank correctly noted that litigation 
is but the modern version of the law 
of the mace and axe, substituting 
therefore the pattern interrogatory 
and disemboweling deposition; so 
any civilized man should prefer “jaw 


jaw” to “war war.” And Uncle Sid, 
like Hughes, was quite civilized. 

So is the First District Court of 
Appeal. 

Inheriting an appellate jurisdic- 


tion unsought, and a_ caseload 
unexpected, the court has alternately 
reeled, advanced, retreated and... 
and now has apparently determined 
to strategize. 

The judicial function is 
complicated. No reading of 
decisions, no casebook inquiry, can 
accurately depict the challenges to, 
and the conceptual options available 
to the judges. The practical distinc- 
tions of “molar” and “molecular” 
judicial changes, or of “interpreta- 
tion” and “alteration” in light of 
Heisenberg’s teaching, are at best 
difficult to maintain. Then too, the 
judges must invariably select which 
judicial (judge-made) doctrines and 
precedents to invoke and when to do 
so in respect of difficult and complex 
matters—appreciating all the while 
that judges cannot escape the 
freedom to be “result oriented” or 
“rule oriented,” with the attendant 
consequences. 


Even so, amidst these kaleido- 
scopic options and challenges, the 
judges are forced to consider the 
more institutional and _ perhaps 
fundamental question: What is the 
role of the court? Just as the Bible, 
alas, contains no explicit mandate 
such as “This Bible is to be read and 
accepted literally” or “cum grano 
salis,” so too are our constitutions and 
positive law bereft of an equivalent 
revelation by which judges are 
coerced to do only “this” or “that” 
and to do it because the court’s in- 
‘escapable mission is “X and only X.” 

When, for example, the Askew- 
Adams administration sought to 
secure “due process” by “judicializa- 
tion” of the WC  adjudicatory 
enterprise, it was the judicial states- 
manship of then Chief Justice B. K. 
Roberts and his colleagues that 
allowed, conduced to and shaped the 
result. See, Florida Workmen’s 
Compensation Practice (Second 
Edition 1975) “Introduction” (The 
Florida Bar, CLE); In re. Fla. WC 
Rules of Procedure, 285 So.2d 601 
(Fla. 1973) at 601-602. 

Now, Chief Judge Robert Smith 
and his colleagues have launched an 
effort—experimental, nondogmatic, 
yet considered—to develop a judicial 
strategy. The strategy—which the 
court thinks to be either consistent 
with its mission or potentially useful 
in the formulation of such a 
mission—is reflected in and by the 
following order received by certain 
counsel: 


Order 

1. The parties through their counsel will 
forthwith consult with each other and make a 
conscientious effort to settle this case. Counsel 
will inform the court in writing, on or before 

[date] _of whether their efforts have 
produced a_ dispositive agreement for 
submission to the deputy commissioner. Until 

[date] _ the deputy commissioner shall have 
concurrent jurisdiction under Fla. W.C.R.P. 
20(b)(2) to consider and approve any 
settlement agreement reached. The 
commissioner will give priority consideration 
to any such application and will promptly 
forward to this court a copy of any order 
entered. 

2. Should the case not be settled, oral 
argument will be heard on__[date]__, 9 a.m., 
at the court’s headquarters in Tallahassee. 
Unless extended from the bench argument 
will be limited to 10 minutes per side. Upon 
the mutual agreement of counsel, evidenced 
by a written representation by one of them 


filed with the clerk on or before__[date] 


oral argument will be heard instead at 9 a.m. 
on _ [date] __. Absent emergencies, no other 
continuances will be granted and proposals to 
dispense with oral argument will not be 
recognized. If the case remains undisposed of 
at the scheduled time of argument, counsel of 
record are directed to be present for 
argument. 

3. Upon appearing for oral argument 
claimant’s counsel will file with the clerk an 
affidavit describing the services rendered on 
appeal and the time and expense incurred, 
including attendance upon oral argument. An 
appropriate attorney's fee will be awarded 
any prevailing claimant. Sections 440.34(3), 
Fla. Stat. (1978 Supp.), 440.34(5). Fla. Stat. 
(1981). 

Without prejudgment of the results 
of this stratagem, it should be noted 
that the court’s concern and 
inclination to innovate are exciting. 
One must wonder whether such a 
procedure would, or will, have 
application to APA appeals under 
F.S. §120.68 and whether a portent of 
this is to be found in Judge Smith’s 
opinion in Rice v. HRS, 386 So.2d 844 
(Fla. lst DCA 1980). If so, however, a 
different task shall be at hand, i.e., to 
distinguish WC from administrative 
law or sapiently to plot out their 
congruence. 0 


Erratum 

In the March 1982 Workers’ 
Compensation column (“A Rose By 
Any Other ... ”) in the fourth 
paragraph the sentence should have 
read: “But like all reasonable inter- 
pretations of a-rational things (like 
the statute under consideration) it is 
not unlikely to meet itself coming 
round the bend on the next appeal.” 


Stephen Marc Slepin is a partner in the firm 
of Slepin, Slepin, Lambert & Waas, 
Tallahassee, and serves as editor of this 
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Industrial Relations Commission, director of 
Labor and Employment Opportunities and 
chairman of the Workers’ Compensation 
Section of The Florida Bar. Slepin currently 
chairs the Bar's Workers’ Compensation Rules 
Committee. 

He writes this column on behalf of that 
section, John M. Kest, chairman. 
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TAX LAW NOTES 


Use of the I.R.S. levy to 
collect taxes from third 
parties 


By Henry H. Raattama, Jr., and 
Michael W. Ford 


A practitioner may be called upon 
at any time to advise a client regard- 
ing his obligation to respond, i.e., 
turn over property, to a levy served 
by a revenue officer of the Internal 
Revenue Service's (the Service) Col- 
lection Division. Because of the 
sweeping authority granted the 
Service to collect the nation’s tax, the 
response may have to be made 
quickly, and because property may 
have to be surrendered to the 
Service, the response must be 
accurate. 

It is the purpose of this article to 
discuss some of the more common 
problems faced by an attorney ad- 
vising clients with regard toa levy by 
the Service. Particular emphasis has 
been placed upon the obligations and 
alternatives available to a person, 
other than the delinquent taxpayer, 
who is served with a levy because 
that person is believed by the Service 
to hold property of or owe an 
obligation to the delinquent 
taxpayer. 


Assessment 

In order for the Service to use any 
of its tax collection procedures, in- 
cluding a levy, the underlying tax 
liability must have been assessed. Al- 
though the act of assessment is, in 
essence, simply the recording of the 
tax liability on the books of the 
Service,! an assessment cannot take 
place prior to certain administrative 
or judicial proceedings. While it is 
beyond the scope of this article to 
discuss the many ways in which a tax 


liability may ripen into an 
assessment, the important point to 
remember is that only after an 
assessment may the collection 
process begin. 


Levy and writ of entry 

A failure to pay an assessed tax 
within 10 days after notice and de- 
mand will permit the Service to 
collect the tax by means of an 
administrative levy.2 There is an 
exception to the 10-day rule when the 
Service has reason to believe that col- 
lection is ‘in jeopardy. Under such 
circumstances notice and demand 
may be issued for the liability and an 
immediate levy is authorized.* This 


This levy power is the legal 
authority for revenue 
officers to seize property 
physically 


procedure usually follows a 
termination or jeopardy assess- 
ment.‘ Likewise, an immediate levy 
can be made if the collection of a 
regularly assessed liability is 
determined by the Service to be in 
jeopardy. 

The Internal Revenue Code (the 
Code) loosely defines the term 
“levy” to include the power of 
distraint and seizure by any means® 
and provides that levy may be made 
on all property and rights to property 
not otherwise exempt from law.® 
This levy power is the legal authority 
for revenue officers to seize 
physically property such as cars or 
trucks,’ the contents of a business 
premises through the padlocking of 
the entry ways’ or to attach funds ina 
bank account.’ The broad statutory 
authorization to seize property by 
any means has, however, been 
tempered by the Supreme Court’s 
holding in G.M. Leasing Corp. v. 
United States."® In this landmark case 
the Supreme Court for the first time 
held that fourth amendment protec- 
tions against warrantless searches 


and seizures would apply to the 
Service's tax collection procedures. 
As a result of G.M. Leasing the 


Service’s revenue officers are 
required to obtain a warrant, re- 
ferred to as a writ of entry, to effect a 
seizure of property on_ private 
premises or the private portion of a 
business premises unless exigent 
circumstances require a warrantless 
search and seizure.!! 

A writ of entry is required if the 
Service is attempting to seize as- 
sets from a place where there is an 
expectation of privacy. For example, 
a writ would not be required to seize 
assets in areas of a business premises 
where the public is invited to be pres- 
ent. However, in areas where the 
public is excluded, such as is general- 
ly the case behind a counter in a retail 
establishment, there is an expecta- 
tion of privacy, i.¢. nonaccess to the 
public, and a writ would be re- 
quired to seize property in such 
areas. 

It is interesting and perhaps useful 
to know some distinctions the Serv- 
ice follows in enforcing a levy at a 
private dwelling and business prem- 
ises. The seizures in G.M. Leasing 
involved business records and furn- 
ishings from a corporate office. In re- 
sponse to government arguments 
that the expectation of privacy is 
less in a business premises than in a 
private dwelling the court noted that 
the statute authorizing a levy makes 
no distinction between business 
properties and private dwellings and 
that if entries are authorized at all, 
they are authorized into both business 
premises and private dwellings.!” 

Despite this apparent approval of 
a statutory authorization to enter a 
private dwelling to effect a levy, pro- 
vided a writ of entry has first been 
obtained, the authors understand 
that the Service has instructed its 
revenue officers that in most cases 
they will stop at the front door of a 
delinquent taxpayer or third party 
when attempting to effectuate a 
levy. This instruction does not, 
however, extend to assets located on 
the property where a dwelling is lo- 
cated if the property can be attached 
without entry into the dwelling. 
Thus, for example, an automobile 
parked in a driveway is subject to 
seizure although the requirement still 
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exists that a writ of entry be obtained 
before the seizure. 

If faced with a situation where a 
writ has not been obtained and there 
is an attempt to seize property from 
an area of expectation of privacy, the 
first thing for the attorney to do is to 
advise the client to point out the need 
for the writ to the revenue officer and 
his group manager if necessary, since 
the collection officers will probably 
defer to the writ procedures in 
doubtful cases. If property is seized 
without a writ from an area in which 
there was an expectation of privacy, 
it would appear to be a wrongful 
levy. The remedies are discussed 
later. There is, however, no judicial 
authority holding that a writless sei- 
zure would be considered under the 
wrongful levy provisions of the 
Code. 


Property held by a third party 

The ability of the Service to effect 
a levy is not limited to property in the 
delinquent taxpayer's possession. 
The levy is effective to reach proper- 
ty belonging to the taxpayer ina third 
party’s hands. It also may be used to 
reach an obligation owed by a third 
party to the taxpayer as long as the 
obligation is mature at the time the 
levy is served.'4 The law, as it applies 
to third parties in possession of a de- 
linquent taxpayer’s assets, is of par- 
ticular importance to an attorney 
advising a client who has been served 
with a levy attempting to reach assets 
of a delinquent taxpayer. 

There are two generally recog- 
nized defenses to the rule that any 
person served with a levy must sur- 
render all assets belonging to the 
delinquent taxpayer. The first is the 
rather self-evident proposition that 
when the levy is served the third 
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Mershon, Sawyer, Johnston, Dunwody & 
Cole, Miami. He received his J.D. degree from 
Marquette University Law School, where he 
was a member of the Marquette Law Review. 

They write this column on behlaf of the Tax 
Section, David M. Richardson, chairman, and 
James Roberts, editor. 


party is not in possession of any 
property belonging to the taxpayer. 
The second defense is that at the time 
of the levy property belonging to the 
delinquent taxpayer has been the 
subject of an attachment or execution 
under any judicial process." It is im- 
portant to remember that a third 
party cannot raise defenses which the 
taxpayer could raise, such as the 
amount or validity of the assess- 
ment, the statute of limitations 
barring the collection of the liability 
or procedural irregularities, e.g., fail- 
ure to wait 10 days after notice and 
demand in nonjeopardy situations. 


Exemptions in §6334 are 
federally created and the 
various state laws 
exempting certain types of 
property from attachment 
are not applicable to a 
federal tax levy 


There may also be another defense 
to a levy. A close reading of §6332(a) 
would indicate that a third party 
could assert as a defense that the tax- 
payer's property which he possesses 
is statutorily exempt from levy under 
§6334. Although there are no 
reported cases dealing with this 
assertion, the argument does find 
support in the language of §6332(a) 
that a person must surrender 
property “subject to levy.” 

Arguably, if property is exempt 
from levy under $6334, it is not “sub- 
ject to levy” under $6332(a), although 
admittedly property belonging to the 
delinquent taxpayer. 

It should be kept in mind that the 
exemptions contained in §6334 are 
federally created exemptions and the 
various state laws exempting certain 
types of property, such as a 
homestead, from attachment are not 
applicable to a federal tax levy.!® Asa 
practical matter, however, there will 
seldom be instances in which the 
third party would have sufficient 
knowledge about the particular 
property to determine the validity of 
an exemption. Consequently, this 
defense is probably of limited use. 
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Liability to the government or 
owner of property 

The Code provides both a sword 
and a shield for a third party served 
with a levy. On the enforcement side, 
the Code provides that a person who 
fails or refuses to surrender property 
will be personally liable for the 
property’s value levied upon or the 
underlying tax liability, whichever is 
less, together with costs and interest 
from the date of the levy.!” In 
addition, a penalty of 50 percent of 
the amount of the personal liability 
may be asserted against any person 
failing to honor a levy without 
reasonable cause.!® 


Although this penalty would seem 
to be appropriately asserted only in 
more flagrant situations, the Service 
has not hesitated to assert the penalty 
when it believed that circumstances 
warranted punitive measures. For 
example, the Service successfully 
asserted the penalty against a bank 
that mistakenly believed that it was 
entitled to set off funds in a 
depositor’s account for checks that 
were returned NSF. The _ bank’s 
failure was held not to constitute 
reasonable cause for failure to turn 
over the entire amount reflected as 
the account balance on the date the 
levy was served.!® 


Although the Code rather 
demanding in terms of personal 
liability and the 50 percent penalty, 
in some circumstances it also 
provides some measure of protection 
to the third party honoring a levy. A 
person who surrenders property 
subject to levy shall be discharged 
from any obligation or liability to the 
delinquent taxpayer with respect to 
the property surrendered.” In the 
usual case a third party may seek the 
solace of this statute when consider- 
ing whether to honor a levy, since 
there is a rather clear-cut choice of 
incurring a personal liability to the 
government or of being absolved of 
liability to both the government and 
the delinquent taxpayer. However, it 
cannot be overemphasized that this 
comfort is not as broad as may 
appear at first blush. 


By its terms the Code exonerates a 
person from liability only if the 
property surrendered is “subject to 
levy.” The legislative history of this 
section makes it abundantly clear 
that this shield does not apply when 
property is mistakenly surrendered 
to the Service.2! Consequently, a 
third party may find himself in the 
rather precarious dilemma of having 


to determine whether particular 
property belongs to the taxpayer 
named in the notice of levy. The 
holder of the property who correctly 
determines that the property in 
question does not belong to the 
taxpayer named in the levy could 
refuse to comply with the levy and 
will not incur any liability to the 
Service. However, a person served 
with a levy who turns over property 
which erroneously believes 
belongs to the taxpayer named in the 
notice of levy would incur a liability 
to the true property owner. 


Available alternatives 

A person who is unsure of whether 
he should honor a levy because of a 
question regarding the title of 
property in his possession has only 
the following choices: (1) resist the 
levy and possibly incur a liability to 
the Service; (2) honor the levy and 
then proceed with an administrative 
or judicial proceeding to determine 
whether the property has been the 
subject of the wrongful levy; or (3) 
interplead the property in a proper 
forum and let the adverse claimants 
ljtigate the right to possession. With 
regard to alternative (1), the 
potential for personal liability and 
imposition of the 50 percent penalty 
have previously been discussed. 


The second alternative of honoring 
the levy and then seeking an 
administrative or judicial 
determination that the property has 
been wrongfully levied upon is 
authorized by §§6343 and 7426. 
Section 6343 and its implementing 
regulation require that any person 
other than the taxpayer seeking 
return of property wrongfully levied 
must file a written claim with the 
Service. If the Service determines 
that the claimant has a proper interest 
in the property, it may return the 
property without regard to when the 
claim was filed since there is no 
statute of limitation for the return of 
specific property. If money has been 
seized, an equal amount will be 
returned provided the claim has been 
submitted within nine months from 
the date of levy.?2 Likewise, if the 
seized property has been sold, an 
amount of money equal to that 
realized by the United States may be 
returned provided again that a claim 
has been submitted within nine 
months from the date of levy. 


In both cases, failure to file the 
claim within the appropriate nine- 
month period will cause the claim to 


be rejected.2? However, since it is 
possible that specific property may 
be sold more than nine months after 
the date of the levy, it would be 
prudent to file a claim within nine 


months in all cases. Interest at the 
prevailing rate is payable when 
money has been seized from the date 
of seizure. In the case of a sale of 
seized property, interest would run 
from the date of sale. 

Section 7426 contains similar 
provisions for a judicial determina- 
tion as to whether property has been 
wrongfully levied. This section 
permits any person, other than the 
taxpayer, who claims an interest in 
the property and contends that 
property has been wrongfully levied, 
to bring an action in the United States 
district court. The following forms of 
relief are permitted by the statute: (1) 
the court may enter an injunction to 
prohibit enforcement of the levy or 
to prohibit the sale of surrendered 
property if the court finds that 
honoring the levy or permitting the 
sale would irreparably injure rights 
in property which are determined to 
be superior to the rights of the United 
States; (2) the court may order the 
return of specific property levied 


upon or, in the case of money which 
has been seized, enter a judgment 
against the United States for the 
amount of money levied; (3) if 
property has been sold pursuant to a 
levy, the court may enter a monetary 
judgment against the United States 
for an amount not to exceed the 
amount received by the United 
States from the sale of the property.*4 

In addition, interest at the statutory 
rate® shall be allowed in the case of a 
judgment for money seized from the 
date the wrongfully levied funds 
were received by the government to 
the date of payment of the judgment 
or, in the case of a sale of property, 
from the date of the sale until the date 
of payment of the judgment.?* There 
is no provision for the payment of 
interest if specific property is 
returned or for the period between 
the seizure of specific property and 
its sale date. 

It should be emphasized that an 
action may be brought under $7426 
after a levy has been served without 
regard to whether the property has 
been surrendered to the Service.?7 
This is a critical distinction between 
the use of the action under $7426 and 
pursuing the administrative remedy 
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of §6343. The latter section may be 
invoked only after property has been 
actually surrendered to the Service. 
Thus, the possessor of property may 
be able to avoid a possible liability to 
the property owner for erroneously 
surrendering the property to the 
government by obtaining a judicial 
determination under §7426 regarding 
the alleged wrongfulness of the levy 
prior to its surrender. 

Resort to §7426 is a separate 
remedy which may be_ pursued 
regardless of whether the 
administrative procedures were 
invoked. An action under $7426 must 
be commenced within nine months 
after the date of levy even when the 
action seeks the return of specific 
property unless an administrative 
claim has been filed. If an 
administrative claim has been filed, 
the nine-month period is extended 
for a period of 12 months from the 
date of filing or six months from the 
date of the mailing of the notice of 
disallowance of the claim, whichever 
is shorter.%8 

The third alternative also involves 
judicial proceedings by way of inter- 
pleader action in which all claimants 
to the property can litigate their 
respective claims in the property. 
The United States may be named a 
party even when the action must be 
commenced in the state courts 
because the requisite diversity 


and/or jurisdictional amount are 
lacking to initiate the litigation in a 
United States district court.2® How- 
ever, it can reasonably be anticipated 
that where the government intends to 
press its claim for the interpleaded 
property the United States will 
exercise its prerogative to remove the 
case to the appropriate United States 
district court. One _ potential 
advantage to an interpleader that is 
lacking in an action under §7426 or 
the administrative procedures of 
§6343 is the potential for recovery of 
attorney's fees by the interpleading 
stakeholder.” 

It can be seen that the alternatives, 
other than incurring a liability to the 
government, involve the potential 
for drawn out litigation with its 
attendant costs of time and money. 
Obviously a decision to litigate must 
involve a weighing of the potential 
liability if the property in question is 
surrendered pursuant to the levy and 
the costs of such litigation. However, 
resort to judicial resolution may be 
the only practical means of being 
extracted from a_ crossfire of 
potential liability to either the 
government or the owner of the 
property. 


Conclusion 

It should be apparent that the levy 
is perhaps the Service’s primary 
weapon in its arsenal of procedures 
to collect taxes from those who 
choose not to pay their tax liability 
voluntarily. The person who has 
been served with a levy for another's 
tax liability must either honor the 
levy have a valid reason for his failure 


“He’s a tough man to see.” 
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to do so, or he must take the offensive 
and assert his position as a 
stakeholder before incurring any 
liability. The practitioner may find 
himself having to face these 
problems and, as is all too often the’ 
case, there may be little time to act. 
Thus, a working familiarity with the 
law of federal tax levies is certainly 
recommended. 0 


'T.R.C. $6203. 

2T.R.C. §6331(a). The term “tax” includes 
any interest, additional amount, addition to 
tax, or assessable penalty, together with costs 
and expenses. Treas. Reg. §301.6331-1(a)(1). 

31.R.C. §6331(a). 

4Sections 6851 and 6861 permit an 
immediate assessment if the Service 
determines that the taxpayer designs quickly 
to depart from the United States or to remove 
his property therefrom, or to conceal himself 
or his property or to do any other act tending 
to prejudice or to render wholly or partially 
ineffectual the collection of tax. A termination 
assessment is made when the taxpayer’s 
regular taxable year has not closed while a 
jeopardy assessment is made for a completed 
taxable year’s liability. 

51.R.C. §6331(b). 

§T.R.C. §6332(a). A rather antiquated listing 
of property exempt from levy is found in 
LR.C. §6334. 

7G.M. Leasing Corp. v. United States, 429 
U.S. 338 (1977). 

8Heck v. United States, 499 F.2d 478 (9th 
Cir. 1974), rehearing denied, 499 F.2d 778 (9th 
Cir. 1974). 

*Bowery Savings Bank v. United States, 297 
F.2d 38 (2d Cir. 1961). 

0C.M. Leasing Corp. v. United States, 429 
U.S. 338 (1977). 

1A seizure under exigent circumstances is 
defined in I.R.S. Policy Statement P-5-38 as “a 
seizure which must be made immediately, 
because there is not ample time to secure the 
necessary Writ of Entry to prevent the 
taxpayer from putting seized property beyond 
the reach of the Service.” 

12G.M. Leasing Corp. v United States, 429 
U.S. 338 (1977). 

'SInternal Revenue Manual, 
Supplement 53G-53. 

§6332(a). 

'6 United States v. Bess, 357 U.S. 51 (1958). 

§6332(c)(1). 

18T.R.C. §6332(c) (2). 

'9See, First National Bank of Commerce in 
New Orleans v. United States, 73-2 U.S.T.C. 
82,449 (E.D. La. 1973), affd. per curiam, 493 
F.2d 1228 (5th Cir. 1974); Trans World Bank v. 
United States, 382 F.Supp. 1100 (C.D. Cal. 
1974). 

201. R.C. §6332(d). 

21§. Rep. No. 1708, 89th Cong., 2d Sess. 
(1966). 

21. R.C. §6343(b). 

31d. 

247. R.C. §7426(b). 

5T.R.C. §6221. 

R.C. §7426(g). 

277. R.C. §7426(a) (1). 

87. R.C. §6532(c). 

2998 U.S.C.A. §2410(a) (5). 

3°See, United States v. Ball Construction 
Co., 355 U.S. 587 (1958); United States v. 
Gurley, 415 F.2d 144 (5th Cir. 1969); Public 
Service National Insurance Co. v. United 
States, 75-1 U.S.T.C. 87,146 (E.D. N.Y. 1975). 
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Local government 
exemption from the 
federal antitrust laws: 
Community Communi- 
cations Co. v. City of 
Boulder 


By John F. Yetter 
In Community Communications 
Co. v. City of Boulder,' the United 
States Supreme Court held that a 
municipality which was constitu- 
tionally vested with “home rule” 
powers was not exempt from the 
federal antitrust laws on the theory 
that its power to enact ordinances 
was equivalent to the state acting as 
sovereign. City of Boulder is the most 
recent in a_ series of decisions 
delineating the contours of the “state 
action” exemption. This article will 
discuss its significance for local 
governments in Florida. 

In the early decision of Parker v. 
Brown,? the Supreme Court held that 
Congress did not intend for the 
Sherman Act to apply to actions of 
state officers and agents acting 
pursuant to state legislation. In Bates 
v. State Bar of Arizona,* the Court 
held that an anticompetitive restric- 
tion of lawyer advertising imposed 
by the Arizona Supreme Court was 
within the Parker exemption since 
the Court was “the ultimate body 
wielding the State’s power over the 
practice of law... .”5 But in City of 
Lafayette v. Louisiana Power & 
Light Co.,§ a four Justice plurality 
(Justice Brennan, joined by Justices 
Marshall, Powell and _ Stevens) 
rejected the argument that actions of 
municipalities were equivalent to the 
state acting as sovereign. Rather, the 
plurality held that the actions of 


municipalities would fall within the 
state action exemption only _ if 
“pursuant to state policy to displace 
competition with regulation or 
monopoly public service.”7 

The plurality observed that an 
explicit statutory direction to engage 
in the conduct complained of would 
not be necessary to satisfy this 
standard. It approved the statement 
of the court of appeals that state 
policy is adequately expressed when 
it is found “from the authority given a 
governmental entity to operate in a 
particular area, that the legislature 
contemplated the kind of action 
complained of.”8 

Chief Justice Burger concurred in 
the judgment but on the different 
ground that the municipalities were 


Put another way, the state 
cannot give an antitrust 
carte blanche to its 
political subdivisions 


engaged in a “proprietary enterprise” 
(the sale of electrical power) as 
opposed to a traditional governmen- 
tal function. Four dissenters (Justice 
Stewart, joined by Justices White, 
Blackmun and Rehnquist) opined 
that the Parker doctrine should apply 
equally to the state and its political 
subdivisions. Thus, the holding in 
City of Boulder in one respect simply 
clarified the expression of state 
policy requirement in City of 
Lafayette; i.e., the constitutional 
vesting of local government powers 
in a municipality is not a sufficiently 
explicit expression of state policy. 
Put another way, the state cannot 
give an antitrust carte blanche to its 
political subdivisions. 

In 1964, the City of Boulder 
granted by ordinance a revocable, 
nonexclusive license to the predeces- 
sor of Community Communications 
Company (CCC) to provide cable 
television services in the city. In the 
late 1970s, technological advances in 


cable television made it apparent 
that there would be_ increased 
demand for newly available pro- 
gramming and a consequent increase 
in demand for cable services. The 
City of Boulder determined that al- 
ternative licensing arrangements 
might be desirable but feared that if 
CCC expanded its services prior to 
action by the city other cable 
companies would be deterred from 
entering the market. Hence, the city 
passed a moratorium ordinance 
prohibiting expansion by CCC for a 
period of three months, during which 
time the city hoped to pass a model 
cable television ordinance and solicit 
new applications. 

CCC sued the city under Section 
One of the Sherman Act and sought a 
preliminary injunction, against the 
moratorium ordinance.| The district 
court granted the injunction,’ but the 
Tenth Circuit reversed, on the state 
action ground.!® 

In the Supreme Court, a majority 
of five Justices (Justice Brennan, 
joined by Justices Marshall, 
Blackmun, Powell and _ Stevens) 
disagreed and reversed the Tenth 
Circuit. The majority stated the 
Parker exemption was based on the 
concept of federalism which 
recognizes a dual sovereignty of 
federal and state governments. The 
principles underlying federalism do 
not extend beyond state government 
itself. Further, the constitutional 
“home rule” provision could not be 
said to be an adequate expression of 
state neutrality; the state simply 
permitted “its municipalities to do as 
they please[d]."!! 

Justice Rehnquist (joined by Chief 
Justice Burger and Justice O'Connor) 
dissented. In his view the majority 
made a fundamental error in treating 
the question as one of “exemption” 
rather than “preemption.” When a 
government, whether state or local, 
enacts legislation the only issue 
should be whether it is preempted by 
conflicting federal legislation which 
must prevail under the Supremacy 
Clause.!2 Preemption deals with the 
conflict between federal and state 
laws; exemption, on the other hand, 
speaks to the “interplay between the 
enactments of a single sovereign.” 

Viewing the issue as one of 
preemption, the standard should not 
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vary depending on whether the 
legislation is state or local; “the 
presumption is that preemption is 
not to be found absent the clear and 
manifest intention of Congress... .”!4 
Further, if preemption is found, the 
only effect is to invalidate the legis- 
lation, not to expose the 
governmental subdivision to 
possibly devastating antitrust lia- 
bility. Justice Rehnquist concluded 
that the majority opinion would 
destroy the “home rule’ movement 
because of the potential for antitrust 
liability without the “imprimatur of a 
clearly expressed state policy . . . .” 


Importance to Florida’s govern- 
mental subdivisions 

What is the importance of City of 
Boulder for governmental subdi- 
visions in Florida? The threshold 
inquiry is whether it can be said that 
the plurality decision in City of 
Lafayette has now been endorsed by 
the majority of five in City of 
Boulder. Justice Blackmun, who 
dissented in City of Lafayette, joined 
the City of Lafayette plurality to 
make the fifth vote in City of 
Boulder. In City of Lafayette, Justice 
Blackmun agreed with Justice 
Stewart’s dissent that municipalities 
should be generally exempt from 
antitrust liability, but he would have 
reserved decision in the one case 
where a municipality conspired with 
private parties. Justice Blackmun’s 
unwillingness to impose possible 
antitrust liability on the unilateral 
actions of governmental subdivi- 
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sions, even if “proprietary,” is 
illustrated by the following from his 
City of Lafayette dissent: 
It is a grave act to make governmental units 
potentially liable for massive treble damages 
when, however “proprietary” some of their 
activities may seem, they have fundamental 
responsibilities to their citizens for the 
provision of life-sustaining services such as 
police and fire protection.'® 

It is rather surprising, therefore, to 
find Justice Blackmun in the majority 
in City of Boulder. The explanation 
for the change is possibly that the 
plaintiff in City of Boulder alleged a 
conspiracy between the city and a 
competitor to eliminate plaintiff 
from the market.!’ The district court 


In sum, the City of Boulder 
decision has done very 
little to clarify the 
antitrust exemption 
for local governments 


found some evidence to support this 
claim.'® The Tenth Circuit reversed 
the district court on the ground that 
“no proprietary interest of the City is 
here involved.”!® 

Since Justice Blackmun had 
previously rejected the “proprietary” 
distinction as the basis for the 
exemption, and_ indicated _ that 
conspiracy situations should not be 
exempt, his vote to reverse the Tenth 
Circuit is not surprising. Whether his 
vote embraces all of the majority 
opinion, particularly as it relates to 
nonconspiratorial acts of govern- 
ment, is doubtful given his recent 
expression of a contrary view in City 
of Lafayette. If Justice Blackmun’s 
agreement is limited to the 
government-private enterprise 
conspiracy situation, then in fact 
there is a majority of the Court which 
would find unilateral acts of govern- 
mental subdivisions exempt, except 
insofar as they are “proprietary.” 

Justices Rehnquist, Burger and 
O’Connor dissented in City of 
Boulder and certainly take this view. 
Justice White did not participate in 
City of Boulder, but he joined Justice 
Stewart’s dissent in City of Lafayette. 
Justice Blackmun’s view would 
complete the majority. Presumably 
Chief Justice Burger has not changed 
his mind on the “proprietary” dis- 
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tinction set forth in his concurrence in 
City of Lafayette. The City of 
Boulder - City of Lafayette plurality 
approach, therefore, would carry the 
day regarding ‘“‘proprietary 
functions.” 

The above analysis is, of course, 
speculative since Justice Blackmun 
wrote no opinion in City of Boulder. 
But the decision could certainly be 
qualified along the lines suggested. 
If, on the other hand, City of Boulder 
is taken at face value, then it is clear 
that general constitutional or 
legislative delegations of 
governmental powers will not satisfy 
the City of Lafayette standard. 
Consequently, the broad provisions 
of Article VIII, Section 2(b) of the 
Florida Constitution, and Section 
166.021 of the Florida Statutes 
(1981), bestowing all powers 
necessary to conduct municipal 
government, have no exemptive 
effect. Rather, a governmental sub- 
division contemplating arguably 
anticompetitive action must 
determine whether its legislative 
authorization is sufficiently explicit 
so that it can be said “that the 
legislature contemplated the kind of 
action complained of.” 

As Justice Stewart said in his City 
of Lafayette dissent, “What inter- 
mediate showing of _ legislative 
authorization, approval or command 
will meet the plurality’s test I am 
unable to fathom.”2° 


To some extent the answer may 


depend upon the complainant’s 
theory of substantive antitrust 
liability. A zoning ordinance, for 
instance, may have anticompetitive 
consequences but a complaint based 
only on the exclusion of a business 
through zoning might have difficulty 
establishing a Sherman Act violation. 
The state’s delegation of zoning 
powers to a municipal government 
probably qualifies as an explicit 
statement of policy to displace 
competition with regulation. 
Further, the discretionary exercise of 
that power should be within the 
contemplation of the state. Thus, the 
act of zoning could very well be 
exempt. Even if it is not exempt, 
however, the probability of 
establishing a Sherman Act violation 
based on the governmental act of 
zoning, standing alone, seems slim 
indeed. 

Section One of the Sherman Act 
requires a “contract, combination . .. 
or conspiracy in restraint of trade.” 
Section Two requires a conspiracy or 


attempt to monopolize, or the act of 

monopolizing by one with monopoly 
power. When these substantive 
requirements are considered, the 
concurring and dissenting opinions 
of Chief Justice Burger and Justice 
Blackmun respectively in City of 
Lafayette resurface and can be seen 
as partially merging substantive con- 
siderations with the exemption 
question. Justice Blackmun said 
conspiratorial actions by govern- 
mental entities should not be exempt. 
It is also true that a finding of a 
conspiracy is essential for success on 
the merits under Section One, or the 
conspiracy to monopolize part of the 
Section Two. Further, to monopolize 
or attempt to monopolize under 
Section Two, a governmental unit 
arguably would have to act in a 
“proprietary” capacity, as required 
by Chief Justice Burger. 

Returning to the exemption issue, 
if a municipality conspired with 
existing businesses to exclude 
competition through zoning, it is 
probable that the state delegation of 
zoning powers would not 
inferentially authorize the kind of 
actions complained of.®! Nor is it 
likely that an express state 
authorization of a “proprietary” 
monopoly would include, for 
instance, the implied authority to use 
that power to obtain advantages in 
nonmonopoly markets. 

The Supreme Court has never 
directly discussed the substantive 
standards to be used in evaluating 
governmental conduct under the 
Sherman Acct. In City of Boulder, the 
Court said, 


[a]s we said in City of Lafayette, “[i]t may be 
that certain activities, which might appear 
anticompetitive when engaged in by private 
parties take on a different complexion when 
adopted by a local government.”22 


In Bates,” the Court also indicated 

that different substantive standards 
might apply when it distinguished 
Cantor v. Detroit Edison Co.,*4 as 
follows: 
First, and most obviously, Cantor would have 
been an entirely different case if the claim had 
been directed against a public agency, rather 
than against a private party. 

As discussed above, the votes of 
Chief Justice Burger and Justice 
Blackmun were necessary to make a 
majority in City of Lafayette and 
City of Boulder respectively. If their 
views are considered, the issues of 
exemption and substantive violation 
are clearly related. If their qualify 
ing views are not considered, 
however, then there is probably a 


wide gulf between exemption and 
substantive violation in the sense that 
a finding of no exemption means 
little regarding the likelihood of 
ultimate antitrust liability. The City 
of Boulder case illustrates this point. 
The plaintiff alleged the moratorium 
ordinance was passed as part of a 
conspiracy between the city and 
plaintiff's competitor. Assuming 
such a conspiracy can be proven, 
then ultimate liability is not unlikely 
under existing decisions.”6 

Absent a conspiracy, it becomes 
far more doubtful that Section One 
of the Sherman Act would be 
violated.2” Consequently, if City of 
Boulder is read broadly to apply to 
unilateral municipal actions which 
are normally thought of as “govern- 
mental,” the only practical result in 
many cases may be to substitute the 
lack of substantial evidence of a 
substantive violation for the state 
action exemption as the ground for 
summary judgment. 

Another area of uncertainty which 
was not resolved by City of Boulder 
is whether the “active state super- 
vision” requirement applied by the 
Court as an additional exemptive 
condition where a clearly expressed 


state policy authorizes private anti- 
competitive behavior,* will also be 
applied to local governments. The 
Court expressly recognized the issue 
but refused to address it since it held 
the “home rule” provision was an 


inadequate 
policy. 
Finally, it remains totally unclear 
how the treble damage remedy will 
be applied to local governments and 
individual office holders. The Court 
said in City of Boulder, “We do not 
confront the issue of remedies 
appropriate against municipal 
Justice Stewart, 
dissenting in City of Lafayette, indi- 
cated dismay at the prospect of large 
treble damage judgments being 
levied against municipalities and 
ultimately the taxpayers.*! Justice 
Rehnquist dissenting in City of 
Boulder said “{iJt' will take a 
considerable feat of judicial 
gymnastics to conclude that 
municipalities are not subject to 
treble damages . . . Nothing is 
clear here but the lack of certainty. 
In sum, the City of Boulder 
decision has done very little to clarify 
the antitrust exemption for local 
governments. The most that can be 
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said with certainty is that if a local 
government is acting either in a “pro- 
prietary” function or allegedly in 
combination with private enterprise, 
then a different majority of the Court 
would apply the City of Lafayette 
standard. Where these two factors 
are not present there may indeed bea 
majority of the Court which would 
exempt unilateral, nonproprietary 
acts of local government from the 
antitrust laws.O 


1__US.__.,, 102 S.Ct. 835 (19682). 

2317 U.S. 341 (1943). 

3 Parker did not hold that the state could by 
statute immunize private anticompetitive 
activity. Schwegmann Bros. v. Calbert 
Distillers Corp., 341 U.S. 384 (1951). Rather, 
the state must implement an articulated policy 
to displace competition with regulation 
through a program of “active supervision.” 
California Liquor Dealers Ass'n. v. Midcal 
Aluminum, Inc., 445 U.S. 97 (1980); New 
Motor Vehicle Bd. v. Orrin W. Fox Co., 439 
U.S. 96 (1978). 

4433 U.S. 350 (1977). 

5Id. at 360. Cf. Goldfarb v. Virginia State 
Bar, 421 U.S. 773 (1975) (minimum fee 
schedules enforced by the state bar associa- 
tion were not exempt since not mandated by 
the state supreme court). 

6435 U.S. 389 (1978). 

"Id. at 413. 

at 415. 

8City of Boulder, 485 F.Supp. 1035 (D. 
Colo. 1980). 


City of Boulder, 630 F.2d 704 (10th Cir. 
1980), one judge dissenting. 

302 

Justice Rehnquist stated that the decisions 
in Parker, California Liquor Dealers Ass‘n., and 
New Motor Vehicle Bd., note 3 supra, 
illustrate the preemption rationale. In his view, 
these decisions establish that state or local 
regulatory legislation which restricts competi- 
tion is not preempted so long as there is 
sufficient state supervision. 102 S.Ct. at 847. 

, 402:S Ct. at B46: 

57d. at 851. 

16435 U.S. at 442. 

City of Boulder, 485 F.Supp. at 1038. 

'8City of Boulder, 630 F.2d at 708. 


City of Lafayette, 435 U.S. 389, 436-37 
(1978). For decisions applying the City of 
Lafayette standard to governmental 
subdivisions with varying results see Hybud 
Equipment Corp. v. City of Akron, 654 F.2d 
1187 (6th Cir. 1981); Community Builders, Inc. 
v. City of Phoenix, 652 F.2d 823 (9th Cir. 1981); 
Highfield Water Co. v. PSC, 1980-81 Trade 
Cases para. 63,808 (D. Md. 1980); Guthrie v. 
Genesee County, 494 F.Supp. 950 (W.D.N.Y. 
1980); Pinehurst Airlines, Inc. v. Resort 
Services, Inc. 476 F. Supp. 543 (M.D.N.C. 
1979); Woolen v. Surtran Taxicabs, Inc., 461 F. 
Supp. 1025 (N.D. Tex. 1978); Grason Electric 
Co. v. Sacramento Municipal Utility District, 
Antitrust & Trade Reg. Rep. (BNA) (No. 1042, 
A-7) (E.D. Cal. Dec. 3, 1981). 

21 See Mason City Center Associates v. City 
of Mason City, 468 F. Supp. 737, 741-44 (N.D. 
Iowa 1979); Stauffer v. Town of Grand Lake, 
1981-1 Trade Cases para. 64,029 (D. Colo. 
1981). See also Mason City Center Associates 
v. City of Mason City, Nos. 81-1249 and 81- 
1302 (8th Cir. March 1, 1982), affirming a jury 
verdict in favor of the defendant city. 


2__U.S.__, 102 S. Ct. at 843, n.20. Justice 
Rehnquist discussed at length the considerable 
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difficulty of applying standard antitrust 
concepts to governmental activity in his City 
of Boulder dissent. __U.S.__, 102 S. Ct. at 
848-50. 

23433 U.S. 350 (1977). 

24491 U.S. 773, (1975). Cantor was asuit bya 
retailer of lightbulbs against a privately owned 
electrical utility that supplied “free” lightbulbs 
to electricity consumers. The bulbs were, of 
course, paid for through the electricity rates 
which were approved by the public service 
commission. The Court held that this approval 
did not confer an exemption on the private 
utility. 

25433 U.S. at 361. The Court was referring to 
the state bar’s claim of exemption, but 
arguably the same considerations would carry 
over to the substantive violation issue. 

26 See e.g., Oreck Corp. v. Whirlpool Corp., 
579 F.2d 126 (2d Cir. 1978) (en banc), finding 
no Sherman Act violation where Whirlpool 
agreed with Sears to terminate Oreck, a 
competing dealer of Sears’ in the sale of 
Whirlpool vacuum cleaners. The court 
emphasized that there was no injury to 
competition in the sales of vacuum cleaners, 
because the were many competing 
brands, but only to Oreck. In City of Boulder, 
on the other hand, the installation of a 
monopoly supplier of cable services, at the 
expense of the plaintiff, would probably 
involve the necessary injury to competition. 
See also Corey v. Look, 641 F.2d 32 (1st Cir. 
1981). 

27The district court concluded a Section 
One violation could exist absent the claimed 
conspiracy, but gave no_ satisfactory 
explanation for its conclusion. The court 
analogized the city’s unilateral enactment of 
the moratorium ordinance to coercive refusals 
to deal used by suppliers to implement illegal 
distributional restraints such as resale price 
maintenance. City of Boulder, 485 F’. Supp. at 
1039. But this line of authority has not read the 
“combination” requirement out of Section 
One, and has insisted at least on an agreement 
between the supplier and the dealer to 
implement the unlawful restraint prior to the 
coercive termination. See e.g., Albrecht v. 
Herald Co., 390 U.S. 145 (1968); Sahm v. V-1 
Oil Co., 402 F.2d 69 (10th Cir. 1968) (relied 
upon by the district court in City of Boulder). 
No such agreement existed between the City 
of Boulder and _ plaintiff prior to the 
moratorium ordinance. 

°8 California Liquor Dealers Ass’n., 445 U.S. 
at 105-06, and cases cited. 

102'S; Ct. at 841. nl4..Some 
lower court decisions have assumed that the 
active supervision requirement applies to local 
governments. In Hybud Equipment Corp., 
654 F.2d 1187, the court found state law 
adequately mandated a municipal solid waste 
mono doly and the supervision requirement 
was sitisfied because “an agency of the state, 
the Water Authority, maintains some oversight 
of the facility.” Id. at 1196. In Stauffer v. Town 
of Grand Lake 1981-1 Trade Cases para. 
64,029 (D. Colo. 1981), the court found 
adequate supervision of municipal zoning 
authority since “a board of adjustment must be 
established” and decisions of that board were 
“subject to review in the district courts of 
Colorado.” Id. at 76,330. On the other hand, 
the supervisory requirement was found not to 
be satisfied in Corey, 641 F.2d at 37; and 
Affiliated Capital Corp. v. City of Houston, 
519 F. Supp. 991, 1028 (S.D. Tex. 1981). 

31435 U.S. at 440-41. 
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Florida’s attorney-owned, bar-related title insurer. 


Fund changes 
name and news page 


Next month readers will 
notice a different look in the 
“nameplate” or top portion 
of this page. Lawyers’ Title 
Guaranty Fund will change 
its name on July 1, 1982, to 
Attorneys’ Title Insurance 
Fund. This page will reflect 
that change. 

Look for our new logo in 
the yellow page listings under 
“Title Companies”: Attorneys’ 
Title Insurance Fund. 


1982 Fund Assembly 
is a success 


Plans were already underway 
for the 1983 Fund Assembly as 
the 18th annual meeting of Fund 
member attorneys drew toa close 
April 3. More than 500 Fund 
members attended this year’s 
Assembly held at the Orlando 
Hyatt Hotel. Participants could 
earn up to 14 hours of Continuing 
Legal Education credit for Bar 
designation. 

Next year expanded course 
offerings are expected according 
to Walter R. Beales III, Program 
Producer for the Assembly. The 
three-day meeting offers signifi- 
cant CLE credit in real property. 


THE FUND 
The Nation’s First 
Bar Related™ Title Insurer 


By the staff of 
Lawyers’ Title Guaranty Fund 
Box 2671, Orlando, Florida 32802 
(Adv.) 


News from Lawyers’ Title Guaranty Fund 


Three title information plants change location 


Three of the 15 title informa- 
tion facilities of The Fund’s sub- 
sidiary, Lawyers’ Title Services, 
Inc. have relocated. 

In March the LTS-Dade plant 
moved into new facilities in Miami. 
Also in March, construction began 
on a modern building for the 
LTS-Orange-Seminole Branch. In 
April the LTS-Hillsborough and 
Pinellas Branches consolidated 
into one office and moved into a 
new building. 


New title information 
facility at headquarters 


The LTS-Dade plant held an 
open house May 12 at the new 
location at the Airport Corporate 
Center, 7235-H N.W. 19th Street, 
Miami, Florida 33126, (305) 
591-8686. The 27,000 square- 
foot office is conveniently located 
for rapid access to the downtown 
district of Miami and to other 


B. E. Wilder, Executive Vice-President — Finance for LTS (right) surveys 


business centers in South Florida. 

In Central Florida, construc- 
tion began in March in Orlando 
for the first title information 
facility to be built in Orange 
County in more than 20 years. 
The new title information plant 
located at 30 West Gore Street on 
property at Fund Headquarters, 
is projected for occupancy by late 
summer. This office will serve 
Orange and Seminole Counties. 

In late April the Hillsborough- 
Pinellas-Pasco-Hernando plants 
were consolidated into one loca- 
tion known as the LTS-Tampa 
Bay Area Branch, 4920 W. 
Cypress Street, Suite 109, Tampa, 
Florida 33607, (813) 879-3110. 
William McAlduff, Manager of 
the combined facility, said that 
this change will promote more 
efficient service to attorneys in 
these areas. Local attorneys are 
invited to stop by and inspect 
these modern title information 
plants. 


the construction of the new Orange County title information plant with 
Dennis Aagard, construction supervisor. The LTS-Orange plant is the 
first title information facility built in Orlando in more than 20 years. 
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ADMINISTRATIVE LAW 


The variability of 
competent substantial 
evidence 


By Stephen A. Ecenia 

Considerable controversy has 
been generated by the emerging 
practice of developing agency policy 
through the adjudication of indi- 
vidual cases.' An integral component 
of the incipient policy-making pro- 
cess is the necessity of presenting 
evidence which will serve to expli- 
cate and elucidate the reasoning be- 
hind the final agency order. 

In adopting its final order, the 
agency is required to accept the hear- 
ing officer’s findings of fact unless 
the agency first determines from a 
review of the complete record and 
states with particularity in the order 
that the findings of fact were not 
based upon competent substantial 
evidence or that the proceedings on 
which the findings were based did 
not comply with essential require- 
ments of law.? 

As an analysis of three recent First 
District Court of Appeal cases will 
demonstrate, the term “competent 
substantial evidence” has become the 
evidentiary equivalent of the cha- 
meleon, a creature capable of adapt- 
ing itself to the requirements of the 
situation in which it must exist. 

In Anheuser-Busch, Inc. v. Depart- 
ment of Business Regulation,’ ABC 
Liquors, Inc. v. Department of Busi- 
ness Regulations and Bowling v. 
Department of Insurance,} three deci- 
sions issued in the First District on the 
same day, the court articulates a vari- 
able standard of competent substan- 
tial evidence, with the flexibility to 
conform in degree to the gravity of 
the proceedings in which it is to be 
utilized. In discussing the variability 


of competent substantial evidence, 
the court clearly distinguishes 
between the degree of proof neces- 
sary to uphold an agency’s order 
under a nonpenal regulatory or 
taxing statute and in a license revoca- 
tion proceeding. 

In both Anheuser-Busch and ABC, 
licensees were charged with viola- 
tions of “rather general, morally neu- 
tral, and somewhat technical statutory 
standards”6 which the agency’s order 
made explicit only retrospectively in 
relation to the particular cases’ facts. 
In both instances the Division of Al- 
coholic Beverages and Tobacco 
sought to refine incipient agency 
policy through adjudication rather 
than establish the industrywide poli- 
cy it was creating through prospec- 
tive rulemaking. 


The term “competent 
substantial evidence” has 
become the evidentiary 
equivalent of the chameleon, 
a creature capable of 
adapting itself to require- 
ments of the existing 
situation 


Anheuser-Busch 

In Anheuser-Busch, the First Dis- 
trict warned that rules were 
preferable to orders on the facts be- 
fore it because industrywide policy 
was altered retrospectively and the 
licensee discipline order under 
§120.60 had the potential of assessing 
severe and judicially unreviewable 
penalties for a violation of a statutory 
norm made explicit only by the dis- 
ciplinary order. 

The Division of Alcoholic Bever- 
ages charged Anheuser-Busch with 
financing free beer parties at various 
taverns in Daytona Beach for the pur- 
pose of providing a gift, loan of 
money or property or the giving of a 
rebate to retail vendors as prohibited 
by F.S. §561.42 (1979). The division 


alleges that retailers received in- 
creased gross revenues as a result of 
the parties or they received increased 
profits due to discounts allowed by 
Anheuser-Busch for their greater- 
than-ordinary purchases to provide 
beer for the parties. 

The hearing officer’s reeommend- 
ed order found that the charges had 
not been sustained. In the division’s 
final order, the division purported to 
accept the hearing officer’s findings 
of fact, but concluded that the entire 
party was a gift to the vendor. 

The court found the division’s 
order and emerging policy of dis- 
couraging manufacturers’ bar spend- 
ing was not supported by evidence 
which could negate the hearing offi- 
cer’s finding that there was no proof 
of a manufacturer’s gift or rebate. 
The court, after noting that agency 
discretion is great in the choice be- 
tween rulemaking and adjudication, 
observed that where a_ licensee 
would likely conform to an agency 
standard of which it has notice rather 
than incur the financial burdens of 
disciplinary action, a reviewing court 
would carefully examine whether 
agency rulemaking was reasonably 
practicable as well as desirable and, 
if so, whether the agency’s order 
meets all APA standards for policy- 
making orders issued in lieu of rules.? 

The effect of this statement is to 
ensure that where the effect of adjud- 
ication is the establishment of policy 
which could have been adopted by 
rule, the court will test the rationality 
of every policy choice in light of the 
factual premise on which it is based. 
The agency must create a record 
foundation for its order that the con- 
duct objected to has the effects 
which the statute is construed to 
condemn. 

The court found no evidentiary 
basis to support the division’s con- 
tention that the bar spending com- 
plained of gave promotional value, 
competitive edge, advertising and 
good will to the host bars. The court 
cautioned the agency against proving 
only the empirical events which are 
the vehicle for policy making, for 
example, to prove that Anheuser- 
Busch bought the beer and _ then, 
without benefit of reason, logic, or 
factual support in the record, make 
the quantum leap to the conclusion 
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that the practice is illegal.* 

It appears from an isolated reading 
of Anheuser-Busch that the First 
District may be moving away from 
the unequivocal support for incipi- 
ent policy making which it announced 
in its decision in McDonald v. De- 
partment of Banking and Finance.® 
The disapproval in Anheuser-Busch 
of the agency practice of adopting 
industrywide policy when rulemak- 
ing is available indicates an ac- 
knowledgment on the First District's 
part that at some point emerging 
policy must be ripe for the rulemaking 
processes of the APA. 

Although Anheuser-Busch gives 
the impression that the First District 
is beginning to discourage increasing 
agency substitution of adjudication 
for rulemaking, the same court in 
ABC Liquors endorses on evidence 
no more compelling than that which 
it rejected in Anheuser-Busch, the 
agency’s nonrule interpretation of 
the statute in question. 


ABC Liquors 

In ABC Liquors a hearing officer 
entered a recommended order, 
adopted by the Division of Alcoholic 
Beverages and Tobacco, finding that 
ABC was operating four bars stand- 
ing separately, staffed separately, 
and opening and closing separately in 
four separate locations nearby each 
other in the same room. The divi- 
sion’s order found that ABC was sub- 
ject to a statutory tax for having more 
than three permanent separate loca- 
tions serving alcoholic beverages for 


Stephen A. Ecenia is counsel to the Speaker 
of the Florida House of Representatives. He 
received his B.A. in 1977 from the University 
of Florida and J.D. in 1980 from Florida State 
University. 

He writes this column on behalf of the Ad- 
ministrative Law Section, Leonard A. Carson, 
chairman, and Joseph Fleming and James 
Linn, editors. 
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consumption on the licensee’s 
premises. 

Both the hearing officer and the 
division concluded that the ultimate 
fact in the case is that the bar area 
was fashioned primarily to meet the 
commercial needs of ABC rather 
than the safety of its customers. The 
court limited its review to a de- 
termination that the dispositive find- 
ing was supported by competent 
substantial evidence.'” 

The court reasoned that the de- 
termination the bar construction was 
inspired by a profit motive was suf- 
ficient to subject the licensee to the 


The utilization of a variable 
standard of competent 
substantial evidence offers 
a unique opportunity to 
equate the level of proof 
to the seriousness of the 
offense 


tax for having more than three 
separate serving locations in a single 
room. 

It is difficult to understand how 
the ultimate fact in ABC, that the bar 
construction was motivated by eco- 
nomics, is based upon the type of 
record foundation demanded by the 
court in Anheuser-Busch. Indeed, 
as Judge Booth argues in dissent, 
it would appear that the decision of 
the court in Anheuser-Busch would 
preclude the holding in ABC. 

To connect the factual conclusion 
that the bar construction was dictated 
by economics to the legal require- 
ment that ABC must pay a $1,000 tax 
for operating separate serving lo- 
cations in a single room is to ignore 
the court’s own admonition against 
proving only empirical events which 
are the chosen vehicle for policy- 
making. 

In Anheuser-Busch the empirical 
event was the purchase of beer. In 
ABC it is the assertion that profit 
motivated the construction of the bar. 
In either case the end result, follow- 
ing the logic of the court in Anheuser- 
Busch, is an aberration of the adjudi- 
catory process in which the conclu- 
sion of the division is made without 
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record support providing a logical 
nexus to the facts of the case. In ABC 
the court has forgotten the commit- 
ment to the refinement of the adjudi- 
catory policymaking process that it 
so carefully reviewed and enforced 
in Anheuser-Busch and it has found 
the legislative intent to tax where the 
statutory language fails to support 
such a construction. 


Distinction of penalties 

Perhaps ABC and Anheuser-Busch 
can only be read consistently if a 
distinction is made between the type 
of penalties involved in the two 
cases. Apparently when a fine is 
characterized as a disciplinary ac- 
tion, the court will hold an agency to 
a higher standard of proof than when 
an agency construes a statutory tax- 
ing provision. 

This hollow distinction is one that 
hopefully the First District will re- 
consider. Both a tax and a disciplinary 
fine have an equally powerful effect 
on an offending licensee. Although 
the fine assessed Anheuser-Busch 
was seven times the tax imposed on 
ABC, the characterization of a penal- 
ty as disciplinary rather than taxation 
should not change the substantiality 
of the evidence required, especially 
when the effect in both instances is 
the imposition of a monetary burden 
on the licensee. 


Probably the most significant 
distinction between ABC and 
Anheuser-Busch is that in Anheuser- 
Busch the division purported to 
adopt the hearing officer’s findings 
of fact but found as a matter of law 
that the practice of bar spending was 
illegal. Since the court was forced 
to choose between the hearing offi- 
cer and the agency, it was required 
to-give weight to the hearing officer’s 
discarded findings while determin- 
ing whether substantial evidence 
supported the agency’s decision. 
Since the decision failed to explicate 
its reasoning regarding the factual 
connection between bar spending 
and the benefit to the host tavern, 
the court had no choice but to re- 
mand the case to establish a record 
foundation for the agency’s ultimate 
conclusion. 

Since both the hearing officer and 
the agency agreed on the dispositive 
finding in ABC, the court saw fit to 
restrict severely the scope of review 
regarding the adequacy of the evi- 
dence. It seems that the lack of a 
record foundation is no less apparent 
in ABC than it was in Anheuser- 


Busch. The difference is that in ABC 
both the hearing officer and the divi- 
sion concurred in a conclusion with- 
out a factual basis. 


Distinctions in Bowling 

The problems inherent in applying 
a variable evidentiary standard to 
similar proceedings are well il- 
lustrated by a comparison of ABC 
and Anheuser-Busch. However, all is 
not negative with such a flexible 
standard, and the advantages such an 
approach offers are illuminated in 
Bowling v. Department of Insurance. 

In Bowling, both the hearing offi- 
cer and the Department found that 
Bowling committed several viola- 
tions of the insurance code. Allegedly 
Bowling, an insurance agent, had col- 
lected automobile insurance premi- 
ums from insureds for policies, yet 
forwarded only a premium deposit 
to the insurer with the application, 
thereby misappropriating, convert- 
ing, and unlawfully withholding the 
premium balance then payable. 

The First District in Bowling held 
that the record as a whole lacks 
competent substantial evidence that 
the agent was required in the regular 
course of business to forward the en- 
tire premium. The court stated: 
In a proceeding for suspension or revocation 
of a valuable business or professional license, 
the term competent substantial evidence 
takes on vigorous implications that are not so 
clearly present on other occasions for agency 
action under Chapter 120."! 

The court in Bowling draws a 
distinction between 
evidence which substantially supports con- 
ventional forms of regulatory action and evi- 
dence which is required to support substan- 
tially a retrospective characterization of 
conduct requiring suspension or revocation of 
the actor’s license. Evidence which is substan- 
tial for one purpose may be less so on another 
graver occasion.!2 

Clearly, the seriousness which ac- 
companies the threat of license revo- 
cation here justifies the intensified 
analysis given the evidence by the 
reviewing court. It is significant to 
note that the evidence which was 
deemed substantial enough to sup- 
port the imposition of a tax in ABC 
may well fall short when viewed 
under the intensified scrutiny the 
court provides in Bowling and sucha 
result is justified by the clear differ- 
ence in the nature of the proceedings. 
There is a fine shade of difference 
between a fine and a tax, but the 
loss of a valuable license is a com- 
pletely different animal. 

The court in Bowling recognizes 
that 


the violation of a penal statute is not to be 


founded on loose interpretations and proble- 
matic evidence, but the violation must in all 
its implications be shown by evidence which 
weighs as substantially on a scale suitable for 
evidence as the penalty does on a scale of 
penalties.!* 


There was no showing by the De- 
partment in Bowling that some au- 
thority had the power to prescribe 
for agents “the applicable regular 
course of business” in handling prem- 
ium payments nor was there a show- 
ing that Bowling knew of the 
standard if indeed it did exist. The 
court found that there is no substan- 
tial basis for erecting a standard on 
which to judge whether an agent not 
adhering to it is guilty of fraud equiv- 
alent to embezzlement. The record 
in Bowling lacked competent sub- 
stantial evidence to support the con- 
tention that Bowling acted contrary 
to law. 

The utilization of a variable stand- 
ard of competent substantial evi- 
dence offers a unique opportunity 
to equate the level of proof to the 
seriousness of the offense. If the 
standard is truly to facilitate the ad- 
ministration of justice, the same level 
of proof must necessarily be de- 
manded in close cases where the na- 
ture of the penalty is essentially the 
same. The courts must be careful to 
avoid the inequity of treating simi- 
larly situated licensees differently if 
this flexible approach is to function 
correctly. 0 


'Fia.B.J., February 1982. 

2120.57(1)(b)9. 

3393 So.2d 117 (Fla. Ist D.C.A. 1982). 
4397 So.2d 696 (Fla. Ist D.C.A. 1981). 
5394 So.2d 165 (Fla. Ist D.C.A. 1981). 
6393 So.2d at 1181. 

at 1182. 

81d. 

9346 So.2d 569 (Fla. Ist D.C.A. 1977). 

10 As well as assuring that the affected party 


was protected by adherence to Chapter 120 


processes and that the agency was not clearly 
erroneous or unauthorized. 

11394 So.2d at 171. 

27d. 

13394 So.2d at 172. 
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Capital structure, divi- 
dends and redemption— 
Time for a change to 
Florida’s Corporate Code 


By Stuart R. Cohn 

Florida’s Corporate Code provi- 
sions on capital structure and related 
provisions regarding dividends and 
redemptions are outmoded in con- 
cept and often obscure in applica- 
tion. The infirmities are of 19th 
century vintage and were carried 
over in successive amendments to 
corporate codes, including Florida’s 
most recent effort in 1975 when the 
current Code _ was substantially 
revised! using the Model Business 
Corporation Act as its basis.? 

Concepts of “par value,” “stated 
capital,” “surplus” and “capital 
surplus” harken back early 
corporate days of capital formation. 
Although original purposes have long 
been forgotten or rendered 
obsolete,? the concepts remain, 
creating at best perplexity among 
those practitioners who seek to 
understand their application, and at 
worst a confusion that could result in 
unfortunate liability on the part of 
promoters, directors or corporate 
counsel. 

The opportunity for corrective 
change is now presented by recent 
amendments to the Model Business 
Corporation Act, and Florida would 
do well to adopt the more clear cut 
and efficient provisions being 
suggested. 


Capital structure 

The heart of a corporation’s capital 
structure pursuant to the Corporate 
Code is par value. That concept, 
however, has no inherent meaning. It 


is neither the price at which shares 
are sold, as often thought by laymen, 
nor a base recovery amount for 
shareholders in the event of 
liquidation, as sometimes thought 
even by attorneys. It has no 
definitional content other than as a 
synonym for the minimum 
consideration for shares sold by a 
corporation. (Even this premise is 
questionable because of the possi- 
bilities of watered or discount stock.) 

Built upon this misunderstood and 
whimsical edifice is an _ entire 
structure of corporate rules and 
related terminology. All par value 
shares are issued for not less than 
par,‘ and the balance sheet line item 
of “stated capital” is, generally 
speaking, the product of par value 
times the number of shares issued 
and_outstanding.5 Consideration 
received in excess of par value is re- 
flected on the balance sheet as 
“capital surplus” or, as accountants 
generally prefer, paid-in capital. 
Shares issued without par value may 
be sold for whatever consideration 
the board of directors determines,’ 
and the board may allocate in its 
discretion a portion to stated capital 
and the balance to capital surplus.’ 
To what avail is this scheme? Stated 
differently, what purpose is served 
by these concepts and allocations in 
the Corporate Code? 


Historical perspective 

Originally, par value may have 
been a capital idea (the pun is 
irresistible), but even that is 
doubtful. The term was generally 
consistent with the amount received 
for the sale of stock, an amount 
reflected in the capital of the 
corporation that served as a kind of 
trust fund for corporate creditors.° 
Thus, a creditor of a corporation 
having 1,000 outstanding shares of 
$100 par value stock could be confi- 
dent that $100,000 of corporate assets 
were available to him and other 
creditors prior to the claims of any 
shareholders. Unfortunately, such a 
figure became totally artificial once 
the corporation began operations, 
for capital was naturally used in the 
operation of the business and not 
stored as a trust fund in a bank 
account. Our confident creditor who 


relied on this $100,000 of stated 
capital would have no more 
protection from disaster than the 
creditors of Penn Central, a corpora- 
tion of substantial stated capital the 
day it declared bankruptcy. 

Par value may also have had 
marginal value for shareholders. To 
the extent that par value 
approximated the sales price of 
shares, shareholders concerned with 
equal treatment among all who pur- 
chased stock could be somewhat 
comforted by a “par value” standard. 
The comfort was surely minimal, 
however, given the potentiality of 
“Watered stock”! and the limited 
amount of disclosures required at the 
time of sale. A fixed capital account 
may have provided some protection 
to relative liquidation preferences 
among differing classes of stock, but 
here too the protection was more a 
matter of form than substance. Often 
corporations in liquidation have little 
if any assets left over for equity 
holders. Moreover, liquidation 
preferences may be amended and 
even eliminated by appropriate 
shareholder vote." 

Historical bases for par value and 
related capital concepts lost 
whatever little purpose they served 
by the development, and statutory 
recognition, of low and no par value 
stock.!2 Our hypothetical $100,000 
corporation could now be formed 
with a stated capital of only $10,000 
($10 par value), $1,000 ($1 par value), 
$10 ($.01 par value) or even less, 
using no par value stock. The balance 
went into “capital surplus,” the 
amount representing payment in 
excess of par. 


Capital surplus was the creation of 
corporate financial wizards of the 
early 20th century, and represented 
an amount, often much larger than 
stated capital, that was free of the 
restraints imposed upon. stated 
capital. Stated capital ceased to have 
significance and no longer represen- 
ted even an artificial cushion to 
creditors. Moreover, the corporation 
with $100,000 stated capital could 
amend its charter at any time to 
reduce its stated capital to 
insignificance, without the concur- 
rence or even knowledge of 
corporate creditors.'’ Vestiges of 
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creditor protection are seen in an 
early Delaware provision that no 
reduction in capital stock may be 
made by a corporation “until all its 
debts which are not otherwise fully 
secured shall have been paid and dis- 
charged.”!4 Such _ obligation to 
creditors has long since been 
replaced by the general insolvency 
prescription that assets remain 
sufficient to pay any debts.® 

Such changes to the permanence 
of stated capital were scarcely 
revolutionary, despite their 
appearance, for it must have been 
abundantly evident to all that 
corporate creditors did not and 
equally today do not rely on stated 
capital as a “cushion” for recovery of 
their debt, as such reliance would be 


Adoption of the Model Act 
amendments in Florida 
would remove the cobwebs 
of outmoded concepts and 
bring clarity and simplicity 
to matters regarding capital 
structure, dividends and 
redemptions 


wholly unrealistic. Creditors instead 
look to the assets of a corporation, its 
earnings prospects, and other 
tangible factors as the measure of 
their exposure. 

Stated capital and par value thus 
ceased to serve any useful function 
for creditors or shareholders, if ever 
they had one. Yet the concepts 
survive for reasons solely of inertia.!® 
Not only do they survive, but they 
are central in such matters as 
dividends and redemptions. Here 
too the bases are historical. 


Dividends and redemptions 

The primary criterion for the 
declaration and payment of divi- 
dends in Florida is the insolvency 
standard.'” In some _ states, for 
example Massachusetts,!® insolven- 
cy is the sole standard. Most states, 
however, create additional criteria, 
and the Florida Code is no exception, 
providing that dividends in cash or 
property may be declared and paid 
“only out of the unreserved and un- 


restricted earned surplus of a 
corporation or out of capital surplus, 
howsoever arising.”!® This additional 
provision, however, lacks any 
meaningful significance. If some- 
thing more than insolvency is desired 
as a standard to protect creditors, or 
perhaps the shareholders themselves, 
against unwarranted distributions, 
the provision is scarcely effective. It 
does not restrict cash distributions 
solely to amounts earned by the 
corporation, which at least would be 
a standard understandable in 
concept. Even in the absence of 
earnings, or a loss situation, cash 
distributions may be made to the 
extent of capital surplus, subject to 
the insolvency provisions. Creditor 
protection remains solely dependent 
upon the insolvency standard. 
Capital surplus, as we have seen, is 
readily created by the reduction of 
stated capital. Indeed, the Florida 
Code specifically provides for such 
re-allocation of stated capital to 
capital surplus.”° If sufficient capital 
surplus cannot be created by that 
mode, perhaps an updated appraisal 
of assets to state a value in excess of 
the conservatively shown book value 
(lower of cost, less depreciation, or 
market) could create the needed 
“surplus.” Although accountants 
frown upon revaluation of assets to 
create “surplus” for dividend 
purposes, the Corporate Code is 
silently neutral on the subject and 
case law may support such use.?! 
Further, it is not at all clear, where 
a corporation has both earned 
surplus and capital surplus, that 
directors are free to choose the 
source from which the dividend is to 
be allocated. One would think that 
the primary source should be earned 
surplus, but it really makes no 
difference in a jurisdiction that 
readily permits cash distributions out 
of capital surplus as well. (Tax 
treatment of the distribution would 
not vary according to the corporate 
account selected, as every 
distribution for tax purposes would 
be deemed made out of and to the 
extent of accumulated earnings and 
profits.)?? Moreover, to further attest 
to the artificiality of the “surplus” 
concept, the Code permits capital 
surplus to be transferred to earned 
surplus to make up for any deficits in 


earned surplus.” 

Ambiguities abound in the stock 
dividend area as well. The Code 
provides that such dividends may be 
paid “out of any unreserved and un- 
restricted surplus,”*4 and allocations 
to stated capital are specified based 
upon whether the shares are of par 
value or no par value stock.® 
Allocation, however, from what 
surplus account? Earned? Capital? A 
bit of both? Is further allocation to be 
made to stated capital or to capital 
surplus based upon the fair market 
value of the dividend?®* From what 
source? And, after all these questions 
are answered, what difference does 
it make if stated capital and capital 
surplus can be so readily reduced, 
juggled and re-allocated?”’ 

The ambiguities and uncertainties 
of the “surplus” concept apply as 
well to a corporation’s redemption of 
its own stock. Here the statutory 
provisions are bifurcated. The 
express grant of authority to a 
corporation to purchase its own 
shares refers solely to the existence of 
“unreserved and unrestricted 
surplus.”28 Much later in the Code we 
learn that redemptions too are 
governed by a basic insolvency 
standard. Where earned surplus is 
insignificant or negative, 
redemptions may nevertheless be 
achieved out of capital surplus, an 
account readily augmented by 
reduction of par value and stated 
capital. The juggling of artificial 
figures, however fascinating and 
mysterious it may seem to the 
noninitiated, is a kind of legal voodoo 
that would be well avoided. 

The Florida provisions for 
dividends and redemptions, beyond 
the general insolvency standard, rest 
on concepts of “surplus” that arise 
from historically dated notions of par 
value. Par value and surplus have 
become simply traps for those not 
schooled in the vagaries of such 
concepts. Alert counsel will draft 
charters with low or no par value 
stock, thus avoiding the problems of 
director liability that may occur if 
stock is inadvertently issued at less 
than par value. Such foresight also 
avoids the time and expense of 
subsequent amendments the 
charter to reduce par value in the 
event a new issuance of shares cannot 
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be made at or above par. 

Foresight also creates a substantial 
capital surplus, immediately and 
forever available for distribution 
back to shareholders through 
dividends and redemptions. Those 
who lack such foresight are 
penalized, not by an inability to 
achieve similar results (unless pre- 
cluded by specific charter 
provisions), but by the bother .of 
amending the charter to accomplish 
what could have been so easily 
achieved in the initial instance.*° 
Thus, accounting for the issuance of 
shares, the payment of dividends and 
the redemption of shares are all tied 
to the anachronisms of par value and 
capital surplus, concepts of no 
validity for creditors or share- 
holders.*! It is time to put an end to 
misunderstandings and unnecessary 
sophistry. 


Proposed amendments 
Recognizing the foregoing, the 
draftsmen of the Model Business 
Corporation Act recently amended 
the Model Act to eliminate from the 
Code the concepts of par value, 


stated capital, surplus and earned 
surplus.*? All shares would simply be 
issued for such consideration as 
determined from time to time by the 
board of directors. No minimum 
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issuance price would be required, 
although the board would of course 
continue to be subject to statutory 
and common law requirements of 
good faith and reasonable 
judgment. Amounts received by 
the corporation would be reflected in 
a single accounting entry of 
consideration received for the 
issuance of shares. This historical 
data would have no independent 
significance, however, as to creditor 
protection or future distributions to 
shareholders, thus avoiding the 
misleading expectations created by 
stated capital and capital surplus 
accounts. 

Eliminated would be ambiguous 
concepts of surplus, the allocations 
among stated capital and capital 
surplus, and related problems of the 
accounting treatment accorded to 
conversions, dividends (cash and 
stock) and the acquisition and 
disposition of treasury stock. Each of 
these matters stems from the starting 
point of par value, and each creates 
unnecessarily complex and 
confusing issues for practitioners and 
corporate directors. 

Cash dividends and redemptions 
(including redemptions by the use of 
debt) are treated in the proposed 
amendments under the single 
concept of “distribution.” The new 
provision establishes two basic 
standards, each of which is applied 
after giving effect to the proposed 
distribution. The first is the equity- 
insolvency standard, the primary test 
in current use that looks to the ability 
of the corporation to pay its debts in 
the usual course of business. The 
second standard is a balance sheet 
test, i.e., whether the corporation’s 
assets would be less than the sum of 
the liabilities and (unless otherwise 
permitted by the articles) liquidation 
preferences of senior equity. 

The two standards cover much the 
same ground but are not redundant. 
It is not uncommon for corporations 
to find themselves in illiquid situa- 
tions, suffering current cash flow 
problems despite a positive net 
worth.*6 Satisfaction of the balance 
sheet test would not in those circum- 
stances validate distributions. The 
balance sheet test also incorporates a 
protection of liquidation preferences 
and seeks to develop standards for 
determining the financial strength of 
a corporation. Thus, for example, 
directors would be authorized to 
determine assets and liabilities based 
upon either (a) financial statements 
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prepared in accordance with 
reasonable accounting practices or 
(b) a fair valuation or other method 
reasonable in the circumstances. The 
latter standard clearly would permit 
the use of revaluation surplus for 
dividend purposes. Related 
provisions add further clarifications 
to issues not sufficiently treated in 
current codes, such as the time 
period for determining the financial 
ability of the corporation to pay 
dividends. 

The “distribution” standard in the 
proposed amendments treats 
dividends and redemptions alike, 
and eliminates the vagaries and 
uncertainties inherent in the 
“surplus” concepts derived from an 
artificially created capital structure. 
Stock dividends are not “distribu- 
tions” within the proposed 
amendments, and would simply be 
issued without any balance sheet’ 
concerns or adjustments (thus 
avoiding as well the stock dividend - 
stock split confusions.)*" 

Elimination of earned surplus as a 
standard should be welcomed by 
directors and corporate counsel, for 
it permits the payment of dividends 
even in deficit retained earnings 
situations, a result often desirable for 
companies seeking equity 
investment during loss or turnaround 
periods.*® Curiously, the former 
Corporate Code in Florida 
permitted such flexibility, allowing 
dividends to be’ paid “from the 
surplus of assets over the liabilities 
including capital of a corpora- 
tion... The former provision 
was similar to the proposed Model 
Act amendment, except for the pro- 
posal’s substitution of liquidation 
preferences for “capital,” a liberaliz- 
ing change. 

Adoption of the Model Act amend- 
ments in Florida would remove the 
cobwebs of outmoded concepts and 
bring clarity and simplicity to mat- 
ters regarding capital structure, divi- 
dends and redemptions. Clarity is at- 
tained without significant deviation 
from current dividend policy. 
Current standards regarding reduc- 
tion of stated capital and distribution 
out of capital surplus permit the 
transfer to shareholders of unused or 
excess corporate assets. The insol- 
vency and balance sheet standards 
of the proposed amendments would 
continue such policy. The proposed 
provisions, however, would be freed 
of the archaic vestiges of 19th cen- 
tury corporate formalism. 

Although the new provisions are a 


major improvement, their considera- 
tion requires further analysis. In 
particular, the specific permission 
for the use of revaluation surplus 
ought to be carefully structured. 
While it may be anticipated that 
directors would generally be quite 
cautious, given their personal lia- 
bility exposure, in revaluing assets 
for dividend purposes, such revalua- 
tions are nevertheless inherently 
speculative and potentially subject to 
wide variations. The conservative 
approach of the accounting profes- 
sion is not wholly without justifica- 
tion in this area. It would appear 
reasonable to require certain limita- 
tions upon the reappraisal technique. 
Limitations might include the use of 
two or more appraisers, the use of a 
conservative appraisal method (for 
example, liquidation value, if that is 
less than going concern value), anda 
limitation of cash dividends to, for 
example, 50 percent of the surplus 
created by such revaluation. 
Commentary to the Model Act re- 
visions suggests that, in most cases, 
the “going concern” value would be 
the appropriate method for reap- 
praisal of assets.41 That method 
would seek to identify and capitalize 


the portion of corporate earnings at- 
tributable to particular assets under 
consideration. Assuming a profitable 
enterprise, a “going concern” valua- 
tion will likely generate a higher valu- 
ation than liquidation value. The 
uncertainties inherent in a capitaliza- 
tion of earnings approach, however, 
suggest that legislative limitations 
upon distributions created by reval- 
uation surplus might be an appro- 
priate safeguard against excessive 
reductions in liquid assets. 

A further, yet similar concern, is 
that the proposed amendments are 
unclear as to whether goodwill is an 
asset that may be taken into account 
by the directors in determining the 
potentiality for dividends. Computa- 
tions in that area offer even greater 
problems and uncertainties than the 
reappraisal of fixed assets, and it 
would be appropriate to consider 
carefully and perhaps specifically 
limit the use of goodwill for valua- 
tion purposes. 


Conclusion 

Law as an evolving process should 
be alert to vestiges of historical con- 
cepts lacking current relevance. The 
foregoing discussion suggests that 


the time is ripe for rather simple 
amendments to the Corporate Code 
of the State of Florida. The amend- 
ments would rid the Code of useless 
and often confusing standards and 
provide clarification and more 
sharply honed guidance to both prac- 
titioners and corporate directors. 0 


'The Florida General Corporation Act, 
contained in Fra. Stat. Ch. 607 (1975), 
became effective January 1, 1976. The 
legislation repealed all of the previously 
existing Corporate Code provisions, 
contained in Chapter 608 and 613. 

*The Model Business Corporation Act was 
developed in 1950 by the Committee on 
Corporate Laws of the Section of 
Corporation, Banking and Business Law, 
American Bar Association. The committee has 
continuing responsibility for effecting changes 
in the Model Act. The Act has served as the 
basis for corporate codes in over 35 states, 
including the 1975 Florida revisions. As in 
other states, the Act in Florida was 
substantially adopted except for occasional 
modifications of style or content deemed 
appropriate because of particular or historical 
circumstances. See Chambers and Cochran, 
Florida’s Corporate Law - Problems and 
Revision, 27 U. Fa. L. R. 58 (1974). 

3See text at notes 9-13, infra. 

4Fia. Stat. §607.054. 


5Fia. Star. §§607.004(10)(a) and 


7.061(1). Variations in the general scheme 
outlined in the text will not be discussed, 
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except as may be relevant to the theme of this 
article. 

6Fia. Stat. §607.061(1). 

Stat. §607.054. 

8Fia. Stat. §607.061(2). In the absence of 
board allocation, the entire consideration 
received constitutes stated capital. 

8B. Manninc, A ConcisE TEXTBOOK ON 
Lecau Capra, p. 24 (2nd ed. 1981). 

0“Watered stock” is stock sold for property, 
the fair market value of which is below the 
aggregate par value of the stock received, or 
below the consideration reflected on the 
corporate books. See, e.g., Old Dominion 
Copper Mining and Smelting Co. v. Lewisohn, 
210 U.S. 206 (1907). 

'' Liquidation rights and other preferences 
may be altered or eliminated by majority vote 
of the affected class, unless otherwise 
provided in the articles of incorporation. FLa. 
Stat. §607.177(1)(g). Liquidation preferences 
were so eliminated, over arguments of 
unconstitutional “taking” of property, in 
Goldman v. Postal Telegraph, Inc.,52 F. Supp. 
763 (D. Del. 1943). 

'2New York was the first state to give 
statutory permission for no-par value stock. 
Laws of N.Y. 1912, c. 351. Statutory 
recognition of low and no-par value stock was 
widespread within several years. 

amendment to the articles of 
incorporation decreasing par value, pursuant 
to §177(2)(e), creates a reduction in stated 
capital and commensurate increase in capital 
surplus. Fia. Stat. §211(1). 

“Del. Rev. Code 1915, §1942. See State Ex 
Rel Radio Corp. of America v. Benson, 32 Del. 
(2 W.W. Harr.) 576, 128 A. 107 (Del. 1924). 

'5Del. Code Ann. Tit. 8 §244 (1974). 

'6Qne commentator has suggested that “the 
principal reason why we have stated capital 
requirements today is because historically it 
was considered important for creditor protec- 
tion, and it is more difficult to shelve history 
than logic.” Manne, Accounting for Shares 
Under Modern Corporation Laws, 54 Nw. 


U.L.R. 285 (1959) at 289. 
Fra. Strat. §607.137. “The Board of 


Directors . . . may . . . declare, and the 
corporation may pay, dividends . . . except 
when the corporation is insolvent, (or) when 
the payment thereof would render the 
corporation insolvent . . . .” Insolvency is 
defined by the equity standard of an inability 
to pay debts as they become due in the usual 
course of business. FLa. Stat. §607.004(14). 
The former Corporate Code also contained an 
insolvency standard, although such term was 
not statutorily defined. Fia. Stat. §608.53 
(1975). 

18Mass Gen. Laws Ann. Ch. 156, §37 (West). 

Stat. §607.137(1). 

Fa. Stat. §211(1). Liquidation rights of 
preferred stock create limitations upon the 
reduction of stated capital. Such limitations 
are not required under the statute, however, 
where the liquidation rights are based solely 
on voluntary liquidation. Fria. Start. 
§607.207 (2). 

21 There is relatively little case authority on 
the reappraisal of unrealized assets for use in 
the payment of cash dividends. The method 
has been affirmed directly in Randall v. 
Bailey, 288 N.Y. 280, 43 N.E. 2d 43 (1942) and 
by dictum in Mountain States Steel Foundries, 
Inc. v. Commissioner, 284 F.2d 737 (4th Cir. 
1960). The use of revaluation surplus to 
support the payment of stock dividends was 
upheld by the Florida Attorney General, Op. 
Atty. Gen. 055-271, October 14, 1955. The 
opinion was expressly limited to stock 
dividends, noting that cash dividends raise 
materially different issues. 

§316. 

Strat. §607.211(3). Ambiguities 
discussed in the text have not focused upon the 


qualifying phrase of “unreserved and 
unrestricted” surplus. Here too, mixed 
questions of accounting and law arise, 


particularly relating to the acquisition and 
disposition of treasury shares. 

4Fia. Stat. §607.137(4). 

2Fia. Stat. §§607.137(4)(a) and (4)(b). 

26 See, e.g., Accounting Research Bulletin 
No. 43, Ch. 7B (1953) (capitalization of stock 
dividends and stock splits are determined by 
the apparent effect of the distribution upon 
share market price). 

27 The lack of guidance in the Florida Code 


“It appears to be 


a stenographer’s transcript of a trial.” 
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is highlighted by the enigmatic method of 
defining a stock split as a division of shares 
“without increasing the stated capital of the 
corporation.” Fia. Stat. §607.137(6). Since a 
stock dividend and stock split both involve the 
issuance of additional shares to existing 
shareholders, the Code’s distinction as to 
stated capital merely reflects an accounting 
result and not a means of initial identification. 

Stat. §607.017(1). 

°9Fia. Stat. §607.201. 

%°Subsequent shareholder ratification, 
unless unanimous, might not however shield 
directors from liability to the corporation for 
the inadvertent and perhaps even good faith 
issuance of shares at less than par. 

3! Although stated capital might be viewed 
as establishing a protected amount for 
liquidation preferences, such a perception 
would be artificial and potentially misleading. 
Stated capital is simply an accounting entry of 
an historical event. Unlike other balance sheet 
entries, it does not represent any tangible fund 
or account. Preservation of a fixed amount of 
stated capital erroneously suggests the 
availability of such amount in the event of 
liquidation. Shareholders are not aided by 
such obfuscating references. Liquidation 
preferences would be adequately protected 
by the balance sheet test recommended by the 
Model Act amendments. See text at notes 32 
ff., infra. 

32The changes to the Model Act, adopted in 
1980, are set forth in 34 Bus. Law. 1867 (1979). 
Also eliminated was the concept of treasury 
shares, which would simply be treated as part 
of the authorized but unissued shares of the 
corporation. The changes would apply to all 
domestic corporations, regardless of date of 
incorporation. It would be permissible, 
however, for corporations to retain charter 
provisions regarding par value for whatever 
purposes may be desired not inconsistent with 
the statute. California, not a Model Act state, 
eliminated par value and concomitant surplus 
concepts in 1975. Distributions to shareholders 
are based primarily on a retained earnings 
standard. Cal. Corp. Code §500 (West). 

33FLa. Stat. §§607.054(7) and 607.111. 

34Model Business Corporation Act §45 
(Distributions to Shareholders) (1979). 

% See note 17, supra. 

%*The proposed dividend and redemption 
standards move closer in concept to the 
provisions of the Bankruptcy Reform Act of 
1978, §548(a)(2)(B)(ii), making voidable by 
the trustee a transfer without consideration 
“for which any property remaining with the 
debtor was an unreasonably small capital.” 

37 See note 27, supra. 

38Distributions to shareholders despite 
deficit retained earnings may be made under 
the current Code, subject to the insolvency 
standard, by the use of capital surplus. Such 
surplus, however, might not be readily avail- 
able or obtainable. Under the current Code 
shareholders must be specifically advised of 
the fact that distribution is being made out of 
capital surplus. Fia. Stat. §607.137(1). It 
would similarly be appropriate to require 
under the proposed amendments _ that 
shareholders be so advised whenever 
distributions are made during a period of 
deficit earnings. 

39FLa. Stat. §608.52 (1975). 

49In the leading case of Randall v. Bailey, 
288 N.Y. 280, 43 N.E. 2d 43 (1942), the 
corporation went bankrupt several years after 
paying substantial cash dividends based upon 
a revaluation of assets. 

4134 Bus. Law. at 1885. 
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The application of 
Florida’s statutory 
warranty to commercial 
condominiums 


By Mark Somerstein 

The development of the commer- 
cial condominium represents a viable 
alternative to traditional leasing of 
commercial space.'! With condomini- 
ums well understood in residential 
markets,? the time may be ripe for 
the acceptance of the commercial 
condominium concept.’ Some of the 
advantages of a commercial condo- 
minium closely parallel those of resi- 
dential condominium ownership.‘ 
To date, successful commercial con- 
dominium developments have been 
marketed primarily to attorneys, 
insurance brokers, physicians and 
some business services. However, 
with inflation and serious office 
space shortages,> the commercial 
condominium may become a new 
real estate phenomenon. 

Since the advent of condominium 
ownership, Florida has been one of 
the pioneer states in developing com- 
prehensive condominium legislation. 
The Florida Legislature has attempt- 
ed statutorily to effect common law 
rights and modify laws regarding 
condominiums in an effort to balance 
the interests of the individual unit 
owner and those of the condominium 
developer.® While Florida’s Condo- 
minium Act essentially accomplishes 
its purpose, the warranty provision, 
§$718.203,7 fails to indicate whether 
commercial condominiums are pro- 
tected, and thus, prompts legal un- 
certainty. 

This article will explore the 
development of common law im- 
plied warranties and the effect of 


§718.203. on commercial condo- 
miniums. 


Development of builder-vendor 
implied warranty 

The law governing real property 
sales has developed along different 
lines from those governing commer- 
cial goods.’ Courts began to apply 
quality requirements to consumer 
goods long ago, but have traditional- 
ly applied the doctrine of caveat 
emptor to real property. Conse- 
quently, real property purchasers 
assumed the risk concerning quality, 
absent express warranty, fraud or 
misrepresentation. Many American 
courts have abrogated the doctrine® 
as it relates to the builder-vendor of a 
new house,!® holding that the 
builder-vendor impliedly warrants 
fitness and quality. The assault upon 
the rule of caveat emptor has pro- 
ceeded through a case-by-case appli- 
cation of the implied warranty 
theory,!! generally restricted to 
residential ownership. 


Implied warranty on real property 
in Florida 

Florida has long allowed recovery 
from the builder-vendor for personal 
injuries sustained due to negligently 
caused residential construction de- 
fects.!2 However, Florida’s landmark 
decision to depart from the doctrine 
of caveat emptor with regard to resi- 
dential construction is of more recent 
origin.'3 In Gable v. Silver," resi- 
dential condominium owners alleged 
that a defective air conditioning unit 
came within the implied warranty. 
Noting that the system was immobile 
and an integral part of the building, 
the Florida Supreme Court held that 
the implied warranties of fitness and 
merchantability extend from build- 
ers to purchasers of new!* condomin- 
ium homes in Florida. Under the 
implied warranty theory adopted in 
Gable, a claim could be brought only 
by the purchaser of anew condomin- 
ium home, with recovery condi- 
tioned upon the purchaser proving 
the house or home was defective 
when sold.!7 


Statutory warranty in Florida 
By codifying an implied warranty 
of fitness and merchantability for 


condominiums, Florida significantly 
departed from the mainstream of 
states which rely on a piecemeal de- 
cisional approach. Section 718.203 
grants every condominium _pur- 
chaser an implied warranty of fitness 
and merchantability from the de- 
veloper.'® The statutory warranty!® 
merely clarifies the law originally 
stated by the court in Gable rather 
than offering any substantive 
change. It is not clear, however, whe- 
ther §718.203 applies to commercial 
condominiums or, alternatively, 
whether the owner is required to con- 
tract for whatever warranty arrange- 
ment the developer will provide. 


Applicability of Florida’s statutory 
warranty to commercial condo- 
miniums 

Condominium legislation in some 
states was intended to protect un- 
sophisticated residential condomini- 
um buyers.” Because of the way such 
condominium legislation was draft- 
ed, however, it may apply to com- 
mercial as well as_ residential 
condominiums.?! 

e Model Act—The first statutory 
recognition of condominiums was 
the enactment of the Housing Act of 
1962.22 Subsequent to the passage of 
the Housing Act, the Federal Hous- 
ing Administration drafted a model 
condominium statute®? described as 
the “Apartment Ownership Act.” 
The names given to state enabling 
acts*4 indicate the intent of the 
various legislatures. Florida uses a 
neutral term, “Condominium Act.” 

Many of the condominium statutes 
refer to the units as apartments, 
which is an indication that the legisla- 
tion contemplated residential units.*> 
The Model Act, however, defines 
apartment®® broadly enough to en- 
compass commercial and industrial 
buildings, as well as residential apart- 
ment buildings.27 Since Florida’s 
Condominium Act is based on the 
Model Act, such a broad interpreta- 
tion may extend to §718.203. 

e Statutory construction in Florida 
—Section 718.103 contains the basic 
terminology used throughout the 
Act. The term “unit’®’ is used rather 
than apartment. Unit is not restrict- 
ed to any particular type or design as 
is the case under statutes in which 


THE FLORIDA BAR JOURNAL/JUNE 1982 579 


: 
| | : 
| 
| 
| 
| 


REAL PROPERTY, 
PROBATE & TRUST LAW 


apartment is defined as a portion of 
the improvement incapable of inde- 
pendent use.*® The term unit is sig- 
nificant because the Florida Act 
defines “condominium” as that form 
of ownership of real property which 
is comprised of units that may be 
owned by one or more persons, and 
appurtenant to each unit, an indi- 
vidual share in common élements.*° 

Florida’s Act distinguishes residen- 
tial from commercial condominiums 
in many sections;*! however, §718.203 
lacks this distinction. The statutory 
warranty grants the warranty of fit- 
ness and merchantability to the pur- 
chaser of each unit. The reference to 
unit, and not restricting the warranty 
to “residential condominiums, im- 
plies that §718.203 provides a statu- 
tory warranty to commercial condo- 
miniums.*? It should be noted, how- 
ever, that §718.203 provides one ex- 
ception to the statutory warranty 
restricted in application to residen- 
tial condominiums. The provision*4 
permits residential condominiums to 
be covered by an insured warranty 
program, provided such program 
meets the minimum requirements 
of Florida’s Condominium Act. It is 
more than mere academic interest, 
however, whether that reference to 
residential condominiums implies 
the entire warranty section is appli- 
‘able only to residential units. 


Mark K. Somerstein is a_ third-year law 
student at the University of Florida College of 
Law, graduating in July 1982. He received his 
B.S. in business with honors, from the Univer- 
sity of Florida. At the law center, he serves as 
title standards editor on the Law Review, and 
as a research assistant to law Professor Julian 
C. Juergensmeyer. He is soon to be associated 
with the firm of Ruden, Barnett, McClosky, 
Schuster & Russell, Fort Lauderdale. 

He writes this column on behalf of the Real 
Property, Probate and Trust Law Section, 
Robert B. Bratzel, chairman, and Jerry A. 
Aron, editor. 


Should statutory warranty apply 
to the commercial units 

e Implied warranty in leases—At 
common law, the lease was regarded 
as a transaction in real property 
which required the application of the 
doctrine of caveat emptor.® The rule 
was based on the notion that the 
lessee had the opportunity to inspect 
the premises for defects before 
entering into possession. There was 
generally equal knowledge on the 
condition of the land by both land- 
lord and tenant. However, changing 
social conditions, population distri- 
butions, and housing practices began 
to make the no warranty rule harsh 
and unjust in a variety of 
circumstances. To date, an implied 
warranty is recognized in 26 states 
and the District of Columbia.* 
Although a few jurisdictions have not 
limited the warranty’s application to 
residential property,” others have 
expressly declined to extend the 
warranty to commercial leases.** 


The most persuasive foreshadow- 
ing of the recognition of the implied 
warranty to commercial real 
property appeared in 1969. In Reste 
Realty Corporation v. Cooper,*® the 
New Jersey Supreme Court found an 
implied warranty of habitability ina 
five-year commercial lease after 
recurrent flooding rendered the 
premises unusable. The court noted 
that ordinarily the lessee does not 
have as much knowledge of the 
condition of the premises as the 
lessor, and building code require- 
ments and violations are known or 
made known to the lessor, not the 
lessee. The court reasoned that the 
lessor is better able to know of latent 
defects, structural and otherwise, 
which might go unnoticed by a 
lessee. Furthermore, the court also 
noted, small businessmen should not 
be expected to hire experts to advise 
them.* 


Despite Reste, the application of 
the implied warranty to commercial 
tenants remains unsettled. The 
restatement (second) of property‘! 
takes position whether the 
warranty, which was restricted to 
residential tenants, should be made 
applicable to the tenant of property 
leased for commercial or industrial 
purposes. The hesitancy to extend 
the warranty is based on the theory 
that commercial leases are usually 
made between parties of equal 
bargaining power.*2 Commentators 
have argued, however, that the 
commercial tenant should acquire 
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the same consumer protection as the 
residential tenant, because commer- 
cial tenants are not necessarily 
wealthier or more astute than their 
residential counterparts.* 


There is arguably a trend to extend 
an implied warranty to commercial 
tenants. This shift may explain an 
intent by the legislature not to restrict 
§718.203 to residential condomin- 
iums. This shift, however, would be 
inconsistent with the express 
distinction between commercial and 
residential tenants in the Florida 
Residential Landlord and Tenant 
Act.‘4 


e Commercial warranty under 
common law—The facts in Gable*® 
did not require the court to extend 
the builder-vendor common law 
implied warranty to commercial 
buildings. The application did, how- 
ever, arise in K/F Development and 
Investment Corporation v. William- 
son Crane and Dozer Corporation." 
The Florida Third District Court of 
Appeal was confronted with a ware- 
house purchaser’s suit against a ven- 
dor to recover costs of replacing a 
warehouse roof. The court agreed 
with the appellants that a claim for 
breach of the implied warranty, if 
one exists in Florida for commer- 
cial buildings, was barred in this case 
by the statute of limitations. The 
court reduced its consideration of the 
application of implied warranties to 
commercial buildings to a footnote. 
In that footnote, the court stated that 
although Florida courts have found 
an implied warranty in cases involv- 
ing residences and condominiums, 
no such cause of action had devel- 
oped with respect to commercial 
buildings.‘ 

Despite K/F Development, many 
courts have interpreted Gable as ex- 
tending an implied warranty to con- 
dominiums in general.** This mis- 
interpretation stems from mechan- 
ical application*® of the Fourth 
District Court of Appeal’s holding 
extending an implied warranty of fit- 
ness and merchantability from build- 
ers to purchasers of new 
condominiums in Florida.*® More in- 
formed courts, however, recognize 
that the question on petition for re- 
hearing was certified as: “Do implied 
warranties of fitness and merchan- 
tability extend to the purchasers of 
new condominium homes from 
builder-sellers.”>! 

The misstatement of Gable was 
seemingly applied in a recent Fourth 
District Court of Appeal decision. In 


Georgia-Pacific Corporation v. 
Squires Development Corporation, 
purchasers of an office condo- 
minium unit brought an action 
against the developer of the unit and 
the manufacturer of paneling to re- 
cover for losses sustained as a result 
of alleged defects in paneling. The 
court concluded the action appeared 
cognizable under Florida law ex- 
tending an implied warranty of mer- 
chantability to purchasers of new 
condominiums where the item in 
question is an integral part of the 
condominium. Thus, in misreading 
the certified issue in Gable, the 
Georgia-Pacific court recognized a 
common law* action to a commer- 
cial building. 


Conclusion 

The commercial condominium in- 
dustry is gaining increasing impor- 
tance and is likely to expand in legal 
and economic significance. The sta- 
tutory warranty for condominiums 
clearly protects residential condo- 
minium owners; the application to 
commercial units, however, is not 
explicit. It is important that the 
Florida Legislature clearly define the 
application of the statutory warranty 


because the current uncertainty is 
likely to cause confusion among de- 
velopers and owners, and create po- 
tential for increased litigation. 

Although no reported appellate 
decision has ruled on whether 
§718.203 would apply to commercial 
condominiums, statutory construc- 
tion and analogy to other areas of real 
property law indicates that it would. 
Whether the legislature intended to 
extend a statutory warranty to com- 
mercial condominiums while non- 
condominium commercial buildings 
are denied a common law implied 
warranty is problematic. In any 
event, the statute should be amended 
to specify whether commercial units 
are entitled to the statutory protec- 
tion. 0 


Interview with Errol Alan Eisinger, CPM 
vice president, Pyms-Suchman Real Estate 
Co., Investment Division (March 27, 1981). 

2See C. GoLpsTEIN, COMMERCIAL AND 
INDUSTRIAL CoNDOMINIUMS 5 (1974). 

3Baxter, Has the Time Come _ for 
Commercial Condos? , September, 
1980 at 87; J. Cripetr, PRINCIPLES OF THE LAW 
oF Property (2d ed. 1975); Smith, The Case 
for Condominium Ownership in 
Pennsylvania, 33 Pa. B.A.Q. 513, 514 (1962); 
Teitelbaum, Representing the Purchaser of a 
Cooperative Apartment, 45 Itu.B.J. 420 
(1957). 


4The main advantages to condominium 
ownership are the tax deductions derived 
from the interest due on mortgage, the 
opportunity to build equity, reduced 
maintenance, proximity to urban centers and 
the psychological advantage of ownership 
over rental. Note, Community Living Condo- 
minium Style, 6 U.W.L.A.L.Rev. 121, 122 
(1974). See Note, Florida Condominiums, 25 
U.Fia.L.Rev. 350, 361 (1973). 

5 See generally, Forses, October 13, 1980 at 
41; But see Wall St. J., April 6, 1982, at 56, col. 1. 

SInterview with Barry Kutun, State 
Representative from the 99th District, Florida 
House of Representatives (March 20, 1981) 
(hereinafter cited as Kutun Interview). There 
are two principal reasons for preferring the 
legislative approach to condominiums: (1) a 
carefully drafted statute can clarify many of 
the uncertainties which would otherwise have 
to wait for judicial decision; and (2) such an act 
will provide uniformity, thus easing title and 
financing difficulties. See, J. Crispet, supra, 
note 3, at 250. 

Stat. §718.203 (1981). 

5See W. Prosser, LAw or Torts §97 (4th ed. 
1971). 

°The rule of caveat emptor has been 
severely criticized. See Note, The Case of the 
Unwary Home Buyer, 52 Cornevi L.Q. 835 
(1967); Note, Real Property: Vendor and 
Purchaser, 45 Wasu.L.Rev. 670 (1970). 

'0For a list of those states abrogating caveat 
emptor in the sale of new homes, See Note, 
Liability of the Builder-Vendor Under the 
Implied Warranty of Habitability - Where 
Does it End?, 13 CreicHton L.Rev. 593 n.4 
(1980). 

"| See e.g., Carpenter v. Donohoe, 154 Colo. 
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78, 388 P.2d 399 (1964): Bethlahmy v. Bechtel, 
91 Idaho 55, 415 P.2d 698 (1966); Weeks v. 
Slavic Builders, Inc., 24 Mich. App. 621, 180 
N.W. 2d 503 (Ct. App. 1970); Schipper v. 
Levvit and Sons, Inc., 44 N.J. 70, 207 A.2d 314 
(1965). 

"See Manne, Condominium Construction 
Litigation, 54 Fia.B.J., 762, 764 (1980). 

See Mandelkorn and Krul, Condominium 
Litigation: The 1977 Developments in Florida, 
32 U.Miamri L.Rev. 875, 924 (1978). 

4958 So.2d 11 (Fla. 4th D.C.A. 1972), aff'd, 
264 S$.2d 418 (Fla. 1972). See Comment, 
Implied Warranties in the Sale of Real Estate, 
26 U.Miami L.Rev. 838, 839 (1972). 

'5 See Fia. Stat. §672.314 (1981): Fia. Stat. 
§672-315 (1981). 

'6See St. John and Tennyson, Legal 
Considerations: Construction Defects in 
Condominium Conversion - The Legal Issues, 
55 Fia.B.J., 127, 128 (1981). At least one trial 
court has held that a conversion for the 
purposes of common law implied warranty is 
a new condominium. See e.g., Sun and Surf 
One Hundred Ass’n, Inc. v. Sun and Surf 
Properties, Inc., Case No. 79-5188 (Fla. 15th 
Cir.Ct.). For a description of the major 
provisions of the Roth Act, see Kutun, Krantz 
and Blinderman, Governmental Considera- 
tions: Condominiums and Recent Legislative 
Action in Florida, 55 Fia.B.J. 148, 150-153 
(1981). 

See CoMMENT, supra note 14, at 840-43. 

'SFLa. Stat. §718.203 (1981). See generally 
Boyer, Real Property, 31 U.MiamiL.Rev. 1183 
(1977). 

'9See also Fua. Stat. §553.84 (1981). 

See Kutun Interview, supra note 6. 

*!See C. GoLpsTEIn, supra note 2, at 65. 

National Housing Act §234, 12 U.S.C. 
§1715 (1969). Legislatures in all 50 states and 
the District of Columbia subsequently passed 
enabling acts under various titles. See R. 
Boyer, Ftorina Estate TRANSACTIONS, 
§39.07 (1980). 

See United States Federal Housing 
Administration, Department of Housing and 
Urban Development, Form No. 3285 (1962). 

4See Kenin, Condominium: A Survey of 
Legal Problems and Proposed Legislation, 17 
U Miami L.Rev. 145, 150 (1963). 

>See C. Goipstein, supra note 2, at 33. 

*6 Apartment is defined as a part of the 
property intended for any type of inde- 
pendent use, including one or more rooms 
located on one or more floors in a building, 
with a direct exit to a public street or to a 
common area leading to such street or high- 
way. 

See KENIN, supra note 24, at 150. 

°6“Unit” means a part of the condominium 
property which is subject to exclusive 
ownership. A unit may be in improvements, 
land or land and improvements together, as 
specified in the declaration. Star. 
§718.103(16) (1981). See generally Rosenstein, 
Inadequacies of Current) Condominium 
Legislation, 47 Temp. 1..Q. 655 (1974). 

McCaughan, The Florida 
Condominium, 17 U.Fia.L.Rev. 1, 6 (1964). 

Stat. §718.103(9) (1981). 

31See ¢e.g., Fua. Stat. §718.104(4)(g) (1981): 
§718.111(11); §718.115(2); §718.203(7): 
§718.501(1); §718.502(1); §718.504. 

See Fia. Stat. §718.103(18) (1981). 
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33“Generally the commercial investor or 
buyer is far more sophisticated . . . but Ido not 
think the developers would have a_ great 
concern with most of the legislation that is on 


the books as it relates to commercial 
developments.” Kutun Interview, supra note 


Stat. §718.203(7) (1981). 

See Note, Expanding the Scope of the 
Implied Warranty of Habitability, 33 
Vanp.L.Rev. 1493, 1495 (1980). See also 
Cowen v. Sunderland, 145 Mass. 363, 14 N.E. 
117 (1887). 

36For a listing of those states extending the 
implied warrant of habitability, see Abbott, 
Housing Policy, Housing Codes and Tenant 
Remedies: An Integration, 56 B.U.L.Rev. 1, 12 
n. 51 (1976). 

377d. at 14. See e.g., Mease v. Fox, 200 N.W. 
2d 791. 796 (lowa 1972): Foisy v. Wyman, $3 
Wash. 2d 22. 28.515 P.2d 160, 164 (1973). 

See e.g.. Stein and Co.. 95 Ml. App. 3d 
19, 419 N.E. 2d 652 (1981). 

3953 N.J. 444. 251 A.2d 269 (1969). 

For a discussion on Florida’s treatment of 
caveat emptor in commercial leases, sce Bass 
v. Wollitz. 384 So.2d 704 (Fla. Ist D.C.A. 1980) 
(tenant’s failure to abandon leased restaurant 
vitiated any privilege tenant may have had on 
basis of constructive eviction.) 

41RESTATEMENT (SECOND) OF $5.1 
(1977). 

47d. With increasing shortage of available 
lease space, it is questionable whether the 
commercial tenant is actually in any better 
bargaining position than a residential tenant. 

See ABBOTT, supra note 36, at 14. See also, 
Note, Commercial Leases, 12 Pac. L.J. 1067 
(1981). 

44The Act is not intended to apply to other 
than residential tenancies. It places previously 
existing landlord-tenant statutes in Part I, 
Chapter 83, Florida Statutes. Section 83.001 
was added, which provides that Part I applies 
to nonresidential tenancies, and Part II to 
residential. See Williams and Phillips, The 
Florida Residential Landlord and Tenant Act, 
1 Fxa. St. L. Rev. 555, 556 (1973). 

“The Gable case is very clear and very 
limited in its application. Purchasers of 
commercial real estate would not be entitled 
to common law implied warranties.” 
Interview with Barry Mandelkorn, member of 
the firm of Ruden, Barnett, McClosky, 
Schuster & Russell (March 26, 1981). 


Editor's update 


This notice is published as an 
update to an article in The 
Florida Bar Journal, February 
1982, written by Bruce L. 
Hollander, entitled “This April 
First Is No Fools’ Day—The 
Truth in Lending Simplification 
and Reform Act Really Works.” 

The Official Staff Commen- 
tary on Regulation Z, Truth in 
Lending, distributed by the 
Board of Governors of the 
Federal Reserve System is now 
available. The mandatory effec- 
tive date of the TiLSR Act has 
been extended from April 1, 
1982, to October 1, 1982. 


46367 So.2d 1078 (Fla. 3d D.C.A. 1979), cert. 
denied, 378 S.2d 350 (Fla. 1979). 

47Td. at 1079 n.2. It is significant that the 
court makes reference to Greenburg v. 
Johnson, 367 So.2d 229 (Fla. 2d D.C.A. 1979), 
because that court recognized a common law 
cause of action for breach of an implied 
warranty in the sale of new condominiums, 
thus not necessarily limiting the holding to 
residences. 

8See e.g., Drexel Properties, Inc. v. Bay 
Colony Club Condominium, Inc., 406 So.2d 
515, 517 (Fla. 4th D.C.A. 1981); Georgia- 
Pacific Corp. v. Squires Dev. Corp., 387 So.2d 
986, 992 (Fla. 4th D.C.A. 1980); Strathmore 
Riverside v. Paver Dev. Corp., 369 So.2d 971, 
972 (Fla. 2d D.C.A. 1979); Arvida Corp. v. A. J. 
Industries, Inc., 370 So.2d 809, 810 (Fla. 4th 
D.C.A. 1979); David v. B&J Holding Corp., 
349 So.2d 677, 678 (Fla. 3d D.C.A. 1977); 
Wittington Condominium Apts., Inc. v. 
Braemar Corp., 313 So.2d 463, 468 n.5 (Fla. 
4th D.C.A. 1975). See also MANNE, supra note 
12, at 763. 

49See W. Lippman, CoNnbdoMINIUMS 
REvisITED: SOLVING THE PROBLEMS OF RAPID 
DEVELOPMENT (1977). 

50958 So.2d 11 (Fla. 4th D.C.A. 1972). 

51964 So.2d 418 (Fla. 1972). 

52387 So.2d 986 (Fla. 4th D.C.A. 1980). 

531d. at 992. 

54Apparently the statutory warranty was 
inapplicable. 


Middle aged melancholia 


The porch roof is leaking 

And the screen door is creaking 
Where the hinge has come unscrewed. 
Soon the door will be standing askew. 


The dishwasher’s rumbling 

And the plasterboard’s crumbling 
Where the wallpaper’s come unglued. 
Will the plaster start leaking too? 

My years are all saying 

My bones are decaying 

And my eyes are losing their view. 
Will my mind’s eye grow shortsighted too? 
Disintegration, desperation, 
Renovation, resignation— 

Wildly gyrate my moods 

While I sit here and silently brood. 


All things crumble—no matter what we say 
Or what we do—the end is still decay. 
Doors, dreams, deeds, lust, 

Friends and fancies—all end in dust. 


No! Tomorrow I'll set the door aright 
And seal the roof until it’s tight 

And patch the plaster in the right way, 
Tomorrow. Tomorrow will be the day. 
Tomorrow I'll plant my flag anew, 
Begin again bold dreams to pursue, 
Banish despair and recurring sorrow, 
Create a new world again—tomorrow. 


—By Barrett Sanders, Miami 


i 


LABOR LAW 


Employment discrimina- 
tion burdens: Are we 
playing cricket? 

By Robert S. Turk 


In a segment of CBS’ 60 Minutes, 
Morley Safer, a first time participant 
in a cricket match, attempted an 
explanation of the game. Talking 
with seasoned players, Safer dis- 
covered he could recite the rules of 
the game but had absolutely no 
understanding of how cricket was 
played. 

In a sense, an employment dis- 
crimination case is very much akin to 
a cricket match. The seasoned 
lawyers and judges play a labyrin- 
thian game in accordance with tech- 
nical rules regarding the burdens of 
proof and production. As such the 
attorney representing either plaintiff 
or defendant must begin a discrimi- 
nation trial with an understanding of 
the unique burdens of proof and 
production which comprise the rules 
of the game. 

This article will discuss and 
attempt to clarify these burdens in 
Title VII' and NLRA §8(a)(3)? dis- 
crimination cases. Hopefully, it may 
provide some guidance to the attor- 
ney who tries discrimination cases 
under both statutes, so that he can 
structure both evidence and 
argument ina consistently persuasive 
and effective manner, and thereby 
do his best to win the match as well as 
explain the game to his client. 


Title VIl burdens 


In McDonnell Douglas Corp. v. 
Green,3 the U.S. Supreme Court for 
the first time clearly delineated the 
respective burdens of proof and 
persuasion placed on the parties in a 


Title VII employment discrimination 
case. In McDonnell Douglas, the 
plaintiff, a black former employee of 
the defendant, alleged that the 
employer, by refusing to rehire him 
because of his past history as a civil 
rights activist, unlawfully discrimi- 
nated against him because of his race. 
McDonnell Douglas argued that its 
decision not to rehire the plaintiff 
was based on his involvement in 
unlawful conduct against the 
company and_ asserted that it 
therefore had ample justification for 
its actions against him. 

The Court first considered the 
elements of proof of a prima facie 
case of hiring discrimination. It 
concluded that the plaintiff could 
establish a prima facie case of race 


In a sense, an employment 
discrimination case is 
very much akin to a 
cricket match. 


discrimination by proving: (1) that he 
belonged to a protected minority; (2) 
that he applied and was qualified for 
the job; (3) that despite his qualifica- 
tions, he was rejected; and (4) that 
after his rejection the position 
remained open and McDonnell 
Douglas continued to seek applicants 
with the same qualifications 
possessed by the plaintiff.‘ 

The Court then held that if the 
plaintiff could satisfy this burden, a 
presumption of discrimination 
would arise, and the burden would 
shift to the company to “articulate 
some legitimate, nondiscriminatory 
reason for the employee’s rejection.”® 
Once the company met its burden, 
the plaintiff had to be given a “fair 
opportunity to show that [the 
company’s] stated reason for [his] 
rejection was in fact pretext.” 

However, the Court’s language left 
unclear the type or amount of 


evidence parties needed to present in 
order to meet their respective 
burdens, as well as whether the four- 
prong test for establishing a prima 
facie case of hiring discrimination 
was applicable in situations involving 
other types of adverse employment 
actions, such as discharges, refusals 
to promote or transfer, and 
demotions. Under circum- 
stances, the lower courts were left to 
fill in the blanks and their subsequent 
decisions ran the gamut in attempts 
to clarify those burdens. In particu- 
lar, serious conflicts among the 
circuits arose in defining the burden 
placed on the defendant employer. 

The Fifth Circuit, in Turner v. 
Texas Instruments, Inc.,* specifically 
addressed the question of what 
burden an employer had “in articu- 
lating” its legitimate nondiscrimi- 
natory reasons for a challenged 
employment decision. After the 
employee met his burden of 
establishing a prima facie case, the 
Fifth Circuit held that the employer, 
in addition to the burden of articulat- 
ing some legitimate nondiscrimina- 
tory reason, also had to meet the 
additional burden of proving “by a 
preponderance of the evidence” the 
factual existence of its nondiscrimi- 
natory reason.’ The Fifth Circuit 
noted that the policy reason for this 
burden was grounded in its fear that, 
where left unchecked, employers 
would tend to fabricate a legitimate 
reason, when in fact none existed. 
Thus, the Turner decision required 
employers to prove they had not 
violated ‘Title VII, rather than 
requiring plaintiffs to prove such a 
violation. 

Other circuits took a different 
approach. The Seventh Circuit held 
the employer to a burden of proof of 
“establishing” a nondiscriminatory 
reason.’ The Eighth Circuit waffled 
on the issue, declaring the defendant 
had a burden of proof (but not of 
proving a valid nondiscriminatory 
reason) and that “whatever burden 
remained” had been met by the 
employer.'” 

Shortly after these decisions, the 
Supreme Court, in an attempt to 
clarify the issue, telegraphed some- 
what mixed signals to the circuits in 
Furnco Construction Corp. 
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Waters." It first held that proof of a 
prima facie case of discrimination 
would allow courts to infer discrimi- 
natory animus absent any employer 
explanation. However, in defining 
how an employer could explain its 
actions, the Court not only restated 
the employer's “articulation” 
burden,'? but also wrote that the 
employer had a burden of “proof” 
in this regard.'® Arguably, the actual 
nature of the employer's burden was 
still unclear. 

Prior to Furnco Construction, the 
First Circuit, in Sweeney v. Board of 
Trustees of Keene College,"* had 
held that the employer could only 
satisfy its burden of articulation by 
proving “absence of discriminatory 
motive.” As this burden of proof 
was on the party with the greater 
access to relevant evidence, namely 
the employer, it had the heavier 
burden. This decision took the same 
approach as the Fifth Circuit’s Turner 
decision, which also placed the 
burden squarely on the defendant/ 
employer of proving that its actions 
were not in violation of Title VII. 

In 1978, the Supreme Court again 
quickly readdressed the issue in 
order to clear up any misunderstand- 
ing of its position. In reviewing the 
First Circuit’s decision in Sweeney,'® 
the Court reiterated the three-tiered 
analysis it had set forth in McDonnell 
Douglas. Vhe Court made clear that 
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the burden of proving employment 
discrimination, as between employer 
and employee, remained with the 
employee at all times. The Court 
then specified that the employer 
could rebut an employee’s prima 
facie case by simply explaining what 
the employer had done or by produc- 
ing evidence of legitimate nondis- 
criminatory reasons.'* The Court 
specifically rejected the First 
Circuit’s “absence of discriminatory 
motive” standard.'* It also seemingly 
rejected the Fifth Circuit's “articula- 
tion by the preponderance of the 
evidence” standard. 

Although it appeared the Supreme 
Court had made perfectly clear what 
burdens the parties must meet in a 
discrimination case, confusion 
among the circuits persisted. The 
Fifth Circuit, for the most part, 
ignored the Supreme Court's 
admonitions and adhered to its own 
test. In Burdine v. Texas Department 
of Community Affairs,!’ the Fifth 
Circuit initially wrote that the 
employer's burden was “not incon- 
sistent with Board of Trustees v. 
Sweeney, which merely stated that 
defendant is not required to prove 
absence of discriminatory motive. 7° 

The persistent fear of the Fifth 
Circuit that employers would 
articulate fictitious reasons led the 
court to maintain its requirement that 
employers prove their nondiscrimi- 
natory reasons by a preponderance 
of the evidence.*! 

The Eighth Circuit, in Kirby v. 
Colony Furniture Co. did not 
follow the Fifth Circuit’s lead. In- 
stead, it took the Supreme Court's 
language at face value and held that 
the Title VII plaintiff had the 
“burden of persuasion” of establish- 
ing by a preponderance of the 
evidence that the employer's prac- 
tices were discriminatory. In 
Ambush v. Montgomery County 
Government, the Fourth Circuit 
adopted its own standard. After the 
plaintiff had established a prima 
facie case, it concluded that the 
“burden of proof” shifted to the 
employer. In meeting this burden, 
however, the employer needed only 
to show or articulate its reasons.™4 
Although the Fourth Circuit was 
saying “burden of proof,” it was 
signalling “burden of persuasion.” 

The First Circuit, in Loeb v. 
Textron, Inc.,> held that the 
McDonnell Douglas burdens were 
equally applicable in a_ lawsuit 
brought under the federal Age Dis- 
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crimination in Employment Act.?® 
This court, having been recently 
reversed in Sweeney, held that the 
burden of persuasion remained at all 
times with the plaintiff, and the 
employer had only a burden of 
production (as opposed to persua- 
sion) in articulating or stating its valid 
reason for the employment decision 
in question. The court could not see 
the logic of the Fifth Circuit in 
requiring an employer to prove that 
its actions were legitimate and then 
requiring the plaintiff prove that they 
were discriminatory. However, the 
court cautioned employers that a 
burden of production was something 
more than offering “vague, general 
averments of good faith.”2? The 
employer had to be able to articulate 
his reasons with some specificity. 

The Second Circuit’s decision in 
Lieberman v. Gant?* also conflicted 
with the Fifth Circuit approach. The 
Second Circuit held that once a plain- 
tiff had proved a prima facie case of 
discrimination the employer's 
burden was satisfied by simply 
explaining what it did or by pro- 
ducing evidence of legitimate non- 
discriminatory reasons for its actions. 

The D.C. Circuit added an 
interesting twist. In a sexual harass- 
ment case, Bundy v. Jackson,” the 
court held that the accused employer 
not only had the burden of proving 
its innocence by a preponderance of 
the evidence but also had the highest 
burden in a civil case, that of proving 
its innocence by “clear and convinc- 
ing” evidence.*” 

Due to the wide variations in the 
lower court decisions, the Supreme 
Court, in Texas Department of 
Community Affairs v. Burdine,*! 
addressed the issue of the burdens on 
each party in a Title VII case for a 
fourth time. The Court, in its March 
1981 decision, made it clear that the 
plaintiff always had the “ultimate 
burden of persuading the trier of fact 
that the defendant intentionally 
discriminated against the plaintiff.”* 
Although the ultimate burden 
remained with the plaintiff, the 
Court held that intermediate burdens 
did shift back and forth between the 
parties. The first intermediate 
burden was on the plaintiff to prove 
by the preponderance of the 
evidence a prima facie case of 
discrimination. Once this occurred, 
an intermediate burden shifted to the 
employer to produce evidence that 
its action was taken against the 
plaintiff for legitimate nondiscrimi- 


ig 
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natory reasons. Importantly, the 
burden on the employer was not one 
of persuasion but only one of produc- 
tion. The employer needed only to 
raise a genuine issue of fact by clear 
and reasonably specific evidence as 
to whether it discriminated against 
the plaintiff.** 

Once the employer met its burden, 
the plaintiff, having retained the 
burden of persuasion, had then to be 
given an opportunity to demonstrate 
that the reasons offered by the 
employer were pretextual.*4 The 
court held that this last burden on the 
plaintiff “merges” with the plaintiff's 
ultimate burden of persuasion. The 
Court had apparently put the issues 
to rest. 

Since the Burdine decision, the 
courts have, for the most part, allo- 
cated the burdens to the plaintiff and 
defendant in accordance with the 
Supreme Court’s directives.** 
However, the Burdine decision is 
already being distinguished and 
limited in its application in various 
court decisions. Courts have 
subsequently held that the Burdine 
decision applies only to individual 
disparate treatment cases and that 
the Supreme Court’s allocation of 
burdens in Burdine will not apply to 
class action cases or discriminatory 
treatment cases proved by statistical 
means;"* Title VI cases (where school 
district has history of unlawful dis- 
crimination);** or disparate impact 
cases.** 

The Fifth Circuit has held that in 
disparate impact cases, the employer 
still has the burden of persuading the 
court of the existence of legitimate 
business reasons by a preponderance 
of the evidence.*® Ina disparate treat- 
ment case decided after the Burdine 
decision, the Fifth Circuit, without 
explanation, held that the employer 
still had the “burden of proof” in 
rebutting prima facie case." 
However, on the whole, in disparate 
treatment cases under Title VII, the 
circuits appear to be following 
Burdine’s allocation of burdens to 
each party. 


NLRA §8(a)(3) burdens 


Long before Title VII and _ its 
burdens ever existed, Congress had 
prohibited another type of employer 
discrimination, based on employee 
union membership or activities, 
pursuant to §8(a)(3) of the NLRA. 

The National Labor Relations 
Board (“Board”), with responsibility 
for adjudicating §8(a)(3) violations, 


has published volumes of cases 
discussing such violations. The Board 
decisions, and court opinions review- 
ing those decisions, discuss in detail 
the lawful and unlawful motivations 
of employers accused of violating 
§8(a)(3). However, the Board and 
various circuit courts were in severe 
disagreement on the issue of causa- 
tion in cases where the employer had 
two reasons for discharging an 
employee, one of which violated 
§8(a)(3). 

In wrestling with the “dual motive” 
cases, the Board had held that if an 
employee's discharge was motivated 
“in part” by protected union activity, 
regardless of the extent of the other 
motivating factors, the NLRA was 


Although it appeared the 
Supreme Court had made 
perfectly clear what 
burdens the parties must 
meet... confusion among 
the circuits persisted. 


violated.4! However, some of the 
circuit courts consistently refused to 
enforce Board orders on this issue 
and instead applied their own 
standards as to causation. The First 
Circuit, for example, held that where 
an employer had a dual motive, the 
illegal motive had “to dominate,” so 
that absent the protected activity the 
employee would not have been 
discharged.” 

In Wright Line, the Board again 
addressed the dual motivation issue, 
holding that an employee must show 
that his protected conduct was a 
“substantial” or “motivating” factor 
in his discharge. Once this occurred, 
the employer then has the burden of 
demonstrating that the employee 
would have been discharged absent 
the protected activity.44 The Board 
further indicated that its holding 
would apply to both dual motive and 
pretext (where the employer's 
demonstrated reasons are meritless) 
cases. As a corollary to its new “but 
for” causation test, the Board also set 
forth the burdens each party had in 
order to prove its case. 


Relying on the U.S. Supreme 
Court decision in Mt. Healthy City 
School District Board of Education 
v. Doyle, (a first amendment dis- 
crimination case) and Village of 
Arlington Heights v. Metropolitan 
Housing Development Corp.,” (a 
housing discrimination case), the 
Board mandated that in §8(a)(3) 
cases the Board’s general counsel has 
the initial burden of establishing a 
prima facie case, in order for the 
Board to infer discrimination. The 
burden of “proof” then shifts to the 
employer* to demonstrate a legiti- 
mate affirmative defense.4? The 
ultimate burden remains with the 
general counsel to establish a viola- 
tion of §8(a)(3) by a preponderance 
of the evidence. However, the Board 
flatly refused to hold that the general 
counsel has the additional burden of 
rebutting the employer's asserted 
defense. 

The shifting of burdens of proof 
appeared appropriate to the Board 
based on Mt. Healthy, Arlington 
Heights and NLRB v. Great Dane 
Trailers, Inc" The Board reasoned 
that these Supreme Court decisions 
clearly indicated that, as the em- 
ployer was “the party with the best 
access to proof of its motivation,”>! it 
was logical to shift the burden of 
proof to it. 

After the Wright Line decision a 
number of circuit courts embraced 
the Board’s causation test as well as 
its delegation of the burdens of 
proof.*? However, unanimity among 
the circuits was short lived after the 
Wright Line decision reached the 
First Circuit for review.*? The court 
applauded the Board for utilization 
of the Mt. Healthy standard and the 
“but for” test ina §8(a) (3) discrimina- 
tion case. However, the court refused 
to enforce the Board’s order as it 
pertained to the allocation’ of 
burdens of proof. Citing the NLRA* 
and the Board rules, the court held 
that the general counsel had the 
burden of proving a violation of 
$8(a)(3) by a preponderance of the 
evidence. Furthermore, the court 
concluded that the employer, in 
meeting the general counsel's prima 
facie case, had only a burden of 
production and not a burden of 
persuasion on the ultimate issue of a 
\$(a)(3) violation. 

Reconciling \8(a)(3) and 
Title Vil burdens 


One can certainly draw parallels 
between the pre-Burdine case law 
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What 
business does 
a handsome dog 
like me have 


wh) 

My name’s McGruff, and it’s 
my business to help prevent 
crime. I think it should be your 
business, too—to teach your 
employees how to protect them- 
selves. Just send for my busi- 
ness kit—it'll help you develop 
a program that teaches your 
employees how to make their 
homes burglar-proof, make their 
neighborhoods safer, even how 
not to get mugged. 

And, while you're at it, get in 
touch with the cops—they can 
help you out. So now you're prob- 
ably wondering (like a top cat 
businessman should ), what’s in 
it for you. That’s easy. When your 
company works harder for your 
people, your people work harder 
for your company. 

So take the time, and... 


TAKE A BITE OUT OF 


Write to McGruff, Crime Prevention Coalition, 
20 Banta Place, Hackensack, NJ 07601 for 
lots of information on Crime Prevention. 


A message from the Crime Prevention Coalition, 
this publication and The Ad Council. Ja¥@ 


©1980 The Advertising Council, Inc. 
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under Title VII and the recent 
decisions, including Wright Line, 
which have been handed down 
under the NLRA. The Board's 
Wright Line decision is reminiscent 
of the Fifth Circuit’s Turner and 
Burdine decisions, in that it places the 
burden of proof on the employer to 
prove a nondiscriminatory reason for 
its actions. The Board’s incantation 
that the employer bears its burden 
due to its accessibility to information 
mirrors the First Circuit's rationale 
for placing the burden on_ the 
employer in Sweeney. By the same 
token, the First and Third Circuit 
decisions in Wright Line and General 
Warehouse track the Supreme 
Court’s approach in Burdine, placing 
the ultimate burden of persuasion on 
the plaintiff while placing only an 
intermediate burden of production 
on the employer to articulate its 
legitimate reasons for the challenged 
employment action. 

Reference to Title VII precedent 
in the context of a §8(a)(3) case will 
doubtlessly draw a protest from 
Board purists. One can arguably 
assert that Title VII and §$8(a)(3) 
protect different labor policies. 
However, not only do these statutes 
read substantially the same on their 
face, but both have the same pur- 
pose, namely a _ congressional 
mandate that employees be_ pro- 
tected from employer discrimination 
based on certain characteristics or 
beliefs possessed by the employee. 

In Wright Line, the Board hinted it 
might use Title VII case law, by 
utilizing the Title VII catch words 
“prima facie,” “pretext,” “disparate 
treatment” and “legitimate business 
reason.” However, when it looked 
outside its own case law, it looked not 
to Title VII cases, but to Mt. Healthy, 
Arlington Heights and Great Dane. 

These cases may be _ perfect 
support for establishing a test of 
causation, but as support for 
appropriating burdens on the parties, 
the Board has missed the mark. 
These cases were adequately dis- 
tinguished by the First Circuit. In 
addition, Mt. Healthy only made 
passing references to burdens of 
proof. The thrust of that decision was 
on the issue of causation. Reliance on 


586 THE FLORIDA BAR JOURNAL/JUNE 1982 


the Arlington Heights decision may 
also be criticized as that case did not 
even discuss an employer/employee 
relationship or issues involved in 
employment discrimination. 

The Board’s reliance on Great 
Dane was also misplaced. The Board 
cited the Great Dane decision, a 
disparate impact case, as clear 
support for placing the burden of 
proof on the employer, calling this 
burden an “affirmative defense.” 
However, the Board recognized that 
in Wright Line the employer was 
alleged to have discriminated against 
an individual employee under 
§8(a)(3), and correctly termed the 
case one “which demonstrates 
disparate treatment.’ Nevertheless, 
it held the employer’s burden was 
that of proving his alleged 
affirmative defenses. This is in direct 
opposition to the case law under Title 
VIL. 

The Supreme Court has made 
clear that in a Title VII disparate 
impact case, where an employer's 
motive is of no importance, the 
employer bears the burden of 
proving business necessity for its 
actions so as not to be held in viola- 
tion of Title VII, and_ business 
necessity is an affirmative defense.>? 
As such, an employer in a disparate 
impact case, such as in Great Dane, 
where an employer's motive is 
unimportant, does have the burden 
of proof in establishing his affirma- 
tive defense. However, ina disparate 
treatment case where an employer's 
motive is critical, the Supreme Court 
made clear that the employer's artic- 
ulation of a legitimate business 
reason need not be proved by the 
employer. As such it does not rise to 
the level of an affirmative defense. 
Therefore, the Board and concurring 
circuit courts may be in error in 
relying on Great Dane (a disparate 
impact case) and in terming the 
employer's burden “an affirmative 
defense” to be proved by a 
preponderance of the evidence in a 
§8(a)(3) disparate treatment case. 


Conclusion 

In reviewing the present state of 
the case law, one need not be a 
fortune teller to see that decisions 
among the circuits will continue to 
conflict on respective burdens of 
proof allotted to the employer and 
the general counsel in a §8(a)(3) dis- 
crimination case. This is indeed 
unfortunate as the Supreme Court 
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has already addressed this issue, ad 
nauseam, under Title VII. Further- 
more, there appears to be no 
justification for placing a higher 
burden on an employer when it is 
accused of discrimination under 
§8(a)(3) and a lesser one when 
accused under Title VII. Instead, the 
Board and the courts should follow 
the First Circuit’s lead in cases 
considering §8(a)(3) and adopt the 
Supreme Court’s allocations of 
burdens under Title VII. This would 
standardize the burdens in §8(a)(3) 
cases with those in Title VII cases and 
so avoid extensive litigation over an 
issue already tried many times during 
the last 10 years. Such a standardized 
approach would be a real blessing to 
all attorneys who must consistently 
juggle the burdens of proof and pro- 
duction depending on the type of 
discrimination case they try. 
Adopting such an approach would 
be playing cricket! 0 

' Title VII of the Civil Rights Act of 1964, 42 
U.S.C. §2000e, et seq. (1976). Section 703 of 
Title VII, 42 U.S.C. §2000e-3(a) provides: “It 
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However, this case may have limited 
application as the court limited this burden to 
the situation where a Title VII defendant was 
proved to be a discriminator “as a matter 


independent of the plaintiff's claim of 
discrimination.” In Turner, supra, the Fifth 
Circuit found “no justification for casting upon 
the employer the extraordinary burden of 
proving his reasons by ‘clear and convincing 
evidence, ” except in a class action case at the 
remedial stage. 555 F.2d at 1255. Cf. Lee v. 
Conecuh County Bd. of Ed., 634 F.2d 959 
(5th Cir. 1981). 

31101 S.Ct. 1089 (1981). 

32101 S.Ct. at 1093. 

33101 S.Ct. at 1094, 1096. 

341701 S.Ct. at 1095. 

35 See, e.g., Knutson v. Boeing Co., 655 F.2d 
999 (9th Cir. 1981); Jackson v. City of Killeen, 
654 F.2d 1181 (5th Cir. 1981); Robbins v. 
White-Wilson Medical Clinic, 642 F.2d 153 
(5th Cir. 1981), opinion withdrawn and va- 
cated, 645 F.2d 252 (5th Cir. 1981) (when 
articulated reason becomes more subjective, 
the more difficult it will be for the employer to 
meet its burden); Heffernan v. Western 
Electric Co., 510 F.Supp. 712 (N.D. Ga. 1981). 

36Vuyanich v. Republic National Bank, 521 
F.Supp. 656 (N.D. Tex. 1981) (Defendant 
must prove “affirmative defense” of business 
necessity by preponderance of the evidence to 
rebut proof of disparate impact claim); 
Heffernan v. Western Electric Co., 510 
F.Supp. 712 (N.D. Ga. 1981). 

37 Castaneda v. Pickard, 648 F.2d 989 (5th 
Cir. 1981). 

3$Johnson v. Uncle Ben’s Inc., 657 F.2d 750 
(Sth Cir. 1981). 

39 See Johnson v. Uncle Ben’s Inc., 657 F.2d 
750 (5th Cir. 1981). 

Sessions v. Rusk State Hospital, 648 F.2d 
1066 (5th Cir. 1981). 

See, e.g., Youngstown Osteopathic 
Hospital Association, 224 NLRB 574, 575 
(1976). 

#2 Coletti’s Furniture, Inc. v. NLRB, 550 F.2d 
1292 (Ist Cir. 1977). 

8251 NLRB No. 150, 105 LRRM 1169 
(1980). 

4105 LRRM at 1175. 

$105 LRRM at 1170 n.4. n.5. 

46429 U.S. 274 (1977). 

47499 U.S. 252 (1977). 

4105 LRRM at 1174-75. 

49105 LRRM at 1174. 

30388 U.S. 26 (1967). 

51105 LRRM at 1173. 

>? Red Ball Motor Freight, Inc. v. NLRB, 660 
F.2d 626 (5th Cir. 1981); Peavy Co. v. NLRB, 
648 F.2d 460 (7th Cir. 1981); NLRB v. Nevis 
Industries, Inc., 647 F.2d 905 (9th Cir. 1981); 
NLRB v. Fixtures Mfg. Corp. —— F.2d —_, 
109 LRRM 2581 (8th Cir. 1982). 

53NLRB v. Wright Line, 662 F.2d 899 (Ist 
Cir. 1981). 

4Section 10(c) of the NLRA, 29 U.S.C. 
§$160(c) (1976). 

5529 C.F.R. §101.10(b) (1981). 

6In accord the Third Circuit has likewise 
held that the employer only has a burden of 
production in §8(a)(3) cases. NLRB v. General 
Warehouse Corp., 643 F.2d 965 (3rd. Cir. 
1981). 

* 105 LRRM at 1176. (Emphasis supplied). 

*Texas Department of Community Affairs 
v. Burdine, supra, at 1093 n.5; Griggs v. Duke 
Power Co., 401 U.S. 424 (1971). 

39 Albemarle Paper Co. v. Moody, 422 U.S. 
405 (1975). 


What can you do to helpa 
lawyer friend who has a 
drinking problem? 


You don’t help by just 
covering up for your friend, 
pretending there isn’t a prob- 
lem. People who have alcohol 
problems can't begin to help 
themselves until they recog- 
nize they have a problem. So 
don't think you're helping 
someone by enabling him or 
her to continue denying the 
problem. 


You can help by honestly 
telling your friend that you are 
worried about what you see 
happening. Tell your friend 
how you feel about his or her 
drinking, and be very specific 
about situations and problems 
caused by your friend’s drink- 
ing. It might mean a lot coming 
from you, and might help your 
friend begin taking a hard, 
honest look at what’s happen- 
ing. 


And you might suggest your 
friend call our confidential, no- 
cost HOTLINE, for access to 
our statewide NETWORK of 
Florida lawyers who have 
learned successful recovery 
from their own alcohol prob- 
lems. We'll share what we’ve 
found. 


We know how 
your friend feels 


(813) 957-0051 
Florida Lawyers’ 
Recovery Network 
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PINE CREST 


Boarding and 
Day School 


Fort Lauderdale 


Pine Crest is an accredited college preparatory school, 
founded in 1934, with a boarding program (five or 
seven days) for boys and girls in grades 7-12, located 
on a modern, 47-acre campus on the northern edge of 
Fort Lauderdale. 


The program of study presents traditional academic 
preparation for college entrance in English, foreign 
language (German, French and Spanish), mathe- 
matics, laboratory science (two years of chemistry, 
two years of biology, physics, astronomy and marine 
biology), and history. Pine Crest also has a Fine Arts 
Department (band, chorus, dance, drama and studio 
art) and an institute for Civic invoivement. Advanced 
Placement courses are offered to outstanding stu- 
dents who wish to study college-level work while still 
enrolled in a high school environment. Pine Crest 
offers 9 formal AP courses and students may prepare 
independently for AP exams in several other subjects. 


Students have the opportunity to compete on 56 
athletic teams including school and USS swimming 
teams. Tennis is under the direction of a resident pro 
who uses the school’s ten courts. 


For more information, please contact Dr. John Har- 
rington, Pine Crest, Box L, 1501 NE 62 Street, Fort 
Lauderdale 33334, phone 305-492-4103. Pine Crest 
has a policy of non-discriminatory admissions in all 


programs. 
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LAWYERS SERVICES 


PAGES 


LAW OFFICE MANAGEMENT 


PROFESSIONAL LIABILITY CLAIMS PREVENTION 
DOCKET CONTROL — CLIENT RELATIONS — FILING SYSTEMS 
FEES AND ACCOUNTING — PERSONNEL AND COMPENSATION 

OFFICE EQUIPMENT, AUTOMATION, LIBRARIES AND DESIGN 


DUKE NORDLINGER STERN, J.D., Ph.D. 
1336 - 54th Avenue N.E., St. Petersburg, FL 33703 (813) 527-1212 


AMORTIZATION DAYTONA DATA 
SCHEDULES P.O. Box 2119 
$3.00 Prepaid - 10 for $2000 Daytona Beach, FL 32015 


AMOUNT OF RATE TERM | PAYMENT | MONTH OF| PAYMENTS ADD'L 
LOAN 1st PYMT | PER YEAR SETS 


$ % 


$1.50 ea 


COMPLETE TECHNICAL 
MEDICAL & DENTAL EXPERT 
SERVICES 
Engineering (all areas); Negligence; 
Accident reconstruction; Products liability; 
Athletics & sports safety; Criminalistics; 
MEDICAL, DENTAL & PODIATRY 
MALPRACTICE. Brochure. Medical and 
dental doctors in addition to technical 
experts on staff are available to consult and 
testify in all courts. Cofnplete laboratory 

services. 
INTER-CITY TESTING & 
CONSULTING CORPORATION 
8225 N. W. 13th Street 


Executive Offices 
P.O. Drawer “O” 
159 Great Neck Road 
Great Neck, N.Y. 11021 
(516) 829-8762 


TRADEMARK 

& COPYRIGHT SEARCHES 
TRADEMARK—Supply word and/or design 
plus goods or services. FEES: TRADEMARK 
OFFICE Files—Wordmark—$45. 2 or more— 
$40 each. COMMON LAW-—$20 additional. 
DESIGNS—$50 per class. COPIES extra. 
COPYRIGHT—Supply _ title/author/regs— 
FEE:: $75. 2 or more—$70 each. 
GOV'T. LIAISON—AII agencies—SEC 
(10K’s). ICC, FTC, Court Records. Con- 
gress. Records, etc. Fee on request. 
APPROVED—Our services meet standards 
set for us by a D.C. Court of Appeals Com- 
mittee. 


Over 30 years successful experience-not connected with 
the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC. 
108 Wash. Bidg., 1011 Ari. Blvd., 
P.O. Box 9656, Arlington, VA 22209 
Phone (703) 524-8200 


ECONOMIST 


WRONGFUL DEATH - PERSONAL INJURY AND DISABILITY 
OTHER SITUATIONS INVOLVING FUTURE MONETARY VALUE OR LOSS 
RESEARCH AND TESTIMONY FOR FLORIDA ATTORNEYS SINCE 1971 


J. FREMON JONES, PH.D. 


228 PARK AVENUE, SUITEG WINTER PARK, FL 32789 (305) 896-4020 


FORENSIC PSYCHIATRY, INC. 
Expert testimony and case preparation; assistance. 
CRIMINAL: Insanity defense and incompetency to stand trial 
CIVIL: Psychiatric damage of personal injury and wrongful death; 
custody evaluation, psychiatric malpractice. 
Robert H. Wray, M.D., J.D., director 


2427 Winthrop Road Tallahassee, Florida 32312 904-222-1540 


FREE CATALOG of 
Reconditioned IBM 
Word Processors 

All with 90 days Free Service. 


800 
521-3085 
in Michigan 
800 482-3651 


For catalog 
call toll-free or write 


ny) WORD PROCESSING EXCHANGE 
€ P.O. Box 7361, Ann Arbor MI 48107 


Neuropsychology 


Laboratories 


Assessment of brain damage and 
consequent vocational, intellectual 
and personality deficits. 


Highland Park West Broward Mental 
General Hospital, Health Services, 
1660 Northwest 7th Ct. 7380 N.W. 5th St., 
Miami, FL 33136 Plantation, FL 33317 
Telephone: Telephone: 

(305) 324-8111 - Ext. 245 (305) 792-5030 
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LAWYERS SERVICES PAGES 


Case Evaluation - Case Preparation 
Expert Testimony 

THE MEASUREMENT AND EVALUA- 

TION OF LIGHTING IN CRIME-RELATED 

AND PERSONAL INJURY CASES 

—Qualified In Use Of The Illuminance Meter 

—Conversant With All Published Lighting 
Standards 

—Member, Illuminating Engineering Society 
of North America 


PHYSICAL SECURITY STANDARDS IN 
—Hotels And Motels 

—Apartment Buildings And Condominiums 
—Shopping Centers 

—Airports And Transportation Facilities 
—Hospitals 

—Office Buildings 

—Industrial Complexes 

—AIl Commercial And Public Facilities 


NEGLIGENCE INVOLVING SECURITY 
GUARDS 


INTERPRETATION OF CRIME STATIS- 
TICS IN “HIGH CRIME AREAS” 


POLICE PROCEDURES AND 
MALPRACTICE 

—Excess Use Of Force 

—Firearms Useage 

—High Speed Pursuit 

—Negligence In Hiring, Training, Retention 
—Police Conduct 


CITY AND COUNTY JAIL INCIDENTS 
—Jail Suicides 
—Handling The Mentally III 
—Inmate-On-Inmate Assaults 
—Personal Injuries 
—Searching Procedures 
Dr. William J. Bopp 
1400 S.W. 21st Lane, Boca Raton, FL 33432 
(305) 395-4830 


Florida’s best bar review course 


Name 


Whatever your needs, BRC has just the program for you in Florida (or other states). 
For more information, mail this coupon today. 


Address 


The course the others imitate 
Law School 


BRC Telephone (area code 


Year graduated 


Josephson Bar Review Center of Florida: Phone (813) 441-4133 (Florida) 
National Headquarters: 10101 W. Jefferson Bivd. Culver City, California 90230, 558-3100 


) 


Police and Jail Procedures— 


Professor of Criminal Justice 
Available to assist in case 
preparation, deposition, and court 
testimony for defense and plaintiff 
attorneys in police related matters 
(excessive force, firearms abuse, 
pursuit driving), and jail related 
matters (custodial deaths and 
injuries, excessive force, and con- 
ditions of confinement). Twenty-two 
years of experience as a detective, 
major, chief deputy (under sheriff) 
and professor of criminal justice. 

Dr. Leonard Territo 

Law Enforcement Consultants 

14705 Oak Vine Drive 

Lutz, Florida 33549 

Phone (813) 273-1861 


J. M. Beck Associates 
is pleased to announce 
the opening of its office 
in Orlando, Florida 
at 4318 Lake Underhill 
for the purpose of 
providing recruiting and 
placement services of 
experienced attorneys 
to law firms and 
corporations 
Philadelphia Orlando 
215-688-3846 305-896-3480 


MEDICAL 
MALPRACTICE 
PERSONAL INJURY, © 


‘AND PRODUCT LIABILITY 


450 Board Certified physicians in all 
specialties, nationwide and Florida. 
Fee: $400 to $600 for written reports. 
Experts guaranteed for meritorious 
cases. Experience: 6 years and 4000 


cases. FREE telephone consultation 
our Medical Director. Local At-_ 


torney References. Funds available 
defray the cost of litigation. 


The Medical Quality Foundation 2 


"11607 Foxclove Road, Reston, Virginia 22091 


TOLL FREE 800-336-0332 


OUR 
NEWEST 
SERVICE 


Expressly designed for 
Members of the Florida Bar 


° TOTAL 
INCORPORATING 
PACKAGE 


dime important $AQ 


Upon receipt of your order we will prepare the Articles of Incorporation, hand file 
with the Secretary of State, receive and return to you the certified copy com- 
plete with charter number and date,stamp plus all other documents and, a cor- 
porate kit can be delivered at the same time. All in approximately 24 hours. 


TIME AND LABOR SAVED FOR A MINIMUM FEE 


CALL OR WRITE FOR COMPLETE DETAILS 


ace INDUSTRIES, INC., 121 S.E. 1st STREET, MIAMI, / (305) 358-2571 


IF BANKERS ARE AMONG YOUR 
IMPORTANT CLIENTS, YOU'LL 
PROFIT BY READING FLORIDA 
BANKER, the Southeast’s fore- 
most banking association 
monthly magazine. 

You know attorneys often need 
current information on banking 
activities and regulations. 
FLORIDA BANKER brings you cur- 
rent monthly financial news in 12 
information packed issues. 

To take advantage, return this 
coupon with $24 for a one-year 
subscription to: 


FLORIDA BANKER 
POB 6847 
Orlando, FL 32853 


Name Title 


Company 
Address 


City State Zip 


(Type on separate card, if you need additional room.) 
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This Publication 
is available in 
Microform. 


University Microfilms 
International 


Please send additional information 


for 


Name. 


Street 


City. 


State. Zip. 


300 North Zeeb Road 


pt. PR. 
Ann Arbor, Mi. 48106 


A Diary is a must!! 


MAKE YOURS THE FLORIDA LAWYERS DIARY & MANUAL 


© Reasonably priced at $21.00 

e Your name embossed in gold on 
the front cover at no extra charge 

© Published annually by 


FLORIDA LAWYERS DIARY & MANUAL 


P.O. Box 1227, Newark, N.J. 07101 


ROUTE 1- BOX 80 
MORRISTON, FLA. 32668 


RUSH ORDERS CALL COLLECT 


1 (904) 732-0979 


SERVICE 
- QUALITY 
- EXPEDIENCY 


Call Your Order In By 4:00 P. M. 
IT WILL BE PROCESSED AND SHIPPED SAME DAY 


POLICE EXPERT 


To review and assist in case preparation; deposition 
and court testimony for defense and plaintiff at- 
torneys. Have assisted and testified in false arrest, 
pursuit driving, brutality, use of deadly force, decoy 
operations, jail death, riots and demonstrations, 
training, supervision, administration, search and 
seizure, raids, civil rights violations, higher education 
for police, patrol procedures, security, drug 
paraphernalia, traffic enforcement, booking pro- 
cedures, arrest procedures, hostage and barricade 
situations, stake-outs, sex, race and age discrimina- 
tion, and investigative hold procedures matters. 22 
years experience as a patrol officer, supervisor and 
chief of police (California, Missouri, Maryland and 
Boston, MA.) 


R.J. di Grazia, 
d G Associates 

9535 Duffer Way © Gaithersburg, MD 20879 
301/977-0457 


POLICE PROCEDURES 


Renowned univ. criminologist and 
police authority—featured on “60 
Minutes,” in Newsweek, U.S. News 
and World Report, etc. Extensive 
experience in police litigation 
involving excessive force, intentional 
and negligent use of firearms, 
improper use of pdlice vehicles, and 
standards of police conduct. Full 
credentials and references available 
on request. 


Dr. George Kirkham 
and Associates, Inc. 
P.O. Box 10556 
Tallahassee, Florida 32302 
(904) 222-2476 
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Personal Injury Medical Malpractice 
eWorker’s Comp 


Indepth Analysis of ‘Medicals’ 
by 
REGISTERED NURSES 


© Identify areas of negligence 

© Summarize “Medicals” 

© Evaluate proximate cause 

© Assist in case preparation 

© Research & Analyze Medical Standards 
& Literature 

© Suggest additional areas of discovery 
Witnesses 

“MH Suggest appropriate Medical Expert 


Health Care Consultants, inc. 
Box 18223 Pensacola, FL 32523 904/476-9548 
4350 N.W. 34th St. Ft. Lauderdale, FL 33319 305/739-8911 


Rare coins 


in the estate 
you're 
handling? 


Having difficulty obtaining 
an accurate appraisal of the 
rare coins in an estate or trust 
you’re handling? We can help 
with expert appraisals and 
specialized counseling on 
how to realize optimum 
returns on the collection 
you are dispersing. 
Member: 

American Numismatic Association 

Call us collect 
(305) 373-3001 


Miami, Florida 33131 


The Source for superb quality. 


Any 
 jishes an index of 

A COURTEOUS STAFF READY, WILLING AND ABLE TO SERVE YOU e 
a g | SEAL & CERTIFICATE CO_ ; 
ON 

yj 

A 4 if 


BLACK JEWEL "Space Miser" $25.00 


America’s Most Preferred ALL IN ONE Corporate Outfit CALL 


DADE: (305) 358-3694 
BROWARD: 764-4255 


Manufacturers of Corporate Supplies WEST PALM: 833-0322 
Outside Dade, Broward, Palm Beach 
CALL COLLECT 
M P] R E CORPORATE KIT 


—_—* © SERVICE Order today b 
Complete with FIRST ANNUAL SHARE HOLDER MINUTES DELUXE tonay 


PADDED gold silk-screened three ring binder and slip box, printed & 5 p.m. and we'll have it in your of- 
minutes & bylaws with CHECKLIST, INSTRUCTIONS, and WORK fice (Dade/Broward Counties only) the 
SHEETS, pocket seal (pocket seal fits in kit) 20 lithographed im- next working day. 

printed & numbered stock certificates on parchtext. Footnoted & 
indexed minutes with SUB CHAPTER S, IRC PLAN 1244, IRC ELEC— ©@ QUALITY Not satisfied for ANY rea- 
TION FOR SECTION 248, & INDEMNIFICATION PLAN, written state- son with your order, call us and we'll 
ment to organize corporation in lieu of minutes and by-laws printed 


typewriter print and spacing to match your insertions, also these pick the order up and take it back and 
extra bonus items: two memo pads with each kit, federal applica- credit your account COMPLETELY for 
tion fr tax 1.D., Federal Form 2553 for Plan 1244, state application the returned items. 

for state tax |.D., and preaddressed, printed envelopes for these 

forms. State report to determine unemployment status authoriza- © PRICE Finda complete kit for less and 


tion schedule for Election 248. we'll REFUND THE DIFFERENCE. 


— SPECIAL FEATURES — 


© Minutes printed on 25% RAGE CONTENT CERTIFICATE BOND typewriter print 
and spacing to match your insertions and give that professional appearance to 
each competed kit 
© MEDICAL PLAN to allow for reimbursement of medical/dental expense to com- 
ply with IRS change effective 1/1/80 
© ENGRAVED not stamped pocket or desk seal (your choice) 
® Lithographed custom imprinted numbered stock certificate on parchtext 
® TWO MEMO PADS included in each kit 
© FREE DELIVERY Dade/Broward/Paim Beach Counties ONLY 
® In your office next day delivery GUARANTEED or it's FREE (Dade & Broward 
ONLY. All others shipped same day) 
© CHECKLIST and Instructions IN EVERY KIT to aid in completion 
® Dividers printed on PARCHTEXT STOCK, matching stock certificates 
® Seals guaranteed 5 years, Call for details 
© WORK SHEETS page by page line by line eliminates completely the need for 
photocopying. Cuts completion time in half 
© INDEMNIFICATION PLAN, written statement to organize corpration in lieu of 
minutes and by-laws printed typewriter print and spacing to match your inser- 
tions. 
PADDED GOLD BINDER STACKS ON SHELF FOR 
EASY STORAGE & 
RETRIEVAL “A REAL SPACE 
SAVER” 


No. 12 Goes : Deluxe PROFIT 


CHECKLIST & 
INSTRUCTIONS 
INCLUDED AT NO 
No. 14 Goes ; Blank paper instead of printed min. EXTRA CHARGE 


& By-Laws Deduct $1.00. 


No. 16 Goes : Deluxe NON-PROFIT $30.00 


Long form 
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For Your Corporate and 
Uniform Code information 


tions delayed by the inability to 
obtain uniform commercial code and 
corporate information on time? Quite 
often, if you are like most attorneys, 
you become bogged down in a mire 


of long distance phone calls, letters 


_ and memoranda which are costly to 
- your firm. Why not let Corporation 
Information Services be your 
Tallahassee contact to eliminate costly 
delays such as mail, human error, the 
lack of oo attention because of 


your time schedule and the 


bureaucratic red tape? 

At C. LS. our only business is serving 
the legal, banking and financial com- 
, munities, providing corporate and 
uniform commercial code informa- 
tion, filing and retrieving documents 
record. Our — is the 


speed with which we can 


these services. We provide one-day __ 
service on U.C.C. searches by special _ 
rush request. 

For expedient treatment in i incorpora- 
tion matters, inquire about our — 
INSTACORP service. INSTACORP 
is a one-day service for the prepara- 
tion and filing of new articles of 
incorporation. With one phone call, 
we will check the name availability, — 
prepare the articles of incorporation _ 
as per attorney instruction, file the 
articles and return a certified copy to 
you the same day. Upon request, we 

will also order your corporate kit. 
INSTACORP is offered exclusively to 
members of The Florida Bar. 

Call us today, toll free in Florida, 


INFORMATION 


cis ATION ore: tox 29 


SERVICES, 
Phone Toll-free in Florida 1-800-342-8086 


Outside of Florida 1-904- 222-9171 
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The Florida Bar, Tallahassee, Florida 32301-8226 
923141 
UNIV MICROFILMS LIB SERVICES 
ATTN MRS MARLENE HURST 
XEROX CORP 
ANN ARBOR MI 481056 


is 


PLU S national library is coordi 


nated your’ West 


.. They work together 


Warren F. Bateman Michael D. Goodson Kenneth S. Green, Jr. Michael L. Moschel 

P.O. Box 55-7395 Box 52 P.O. Box 5362 579-7th Avenue No. 

Miami, FL 33155 Montgomery, AL 36101 Fort Lauderdale, FL 33310 Naples, FL 33940 

Phone: 305/945-7521 Phone: 205/834-7872 Broward Co. Phone: 305/463-1700 Phone: 305/945-0600 
Palm Beach Co. Phone: 305/737-8600 


Bradley H. Thurston Stephen D. Walsh Thomas D. Yarbrough 

P.O. Box 1086 P.O. Box 421 304 Raintree Court 

Holmes Beach, FL 33509 Tallahassee, FL 32302 Winter Park, FL 32789 

Phone: Tampa, 813/876-2120 Phone: 904/224-6181 Phone: 305/629-1077 
Jacksonville: 904/396-0783 


Postmaster: Send Form 3579 to 
WES | i j 
TLAW i ur -oH ice. | 
CE 
| get the benefits. 


